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CASE NO. :
Appeal (civil) 1883 of 2004

PETI TI ONER
Union of India & Os.

RESPONDENT:
Gur nam Si ngh

DATE OF JUDGVENT: 23/03/2004

BENCH
K. G Bal akri shnan & B.N. Srikrishna.

JUDGVENT:
JUDGMENT

ORDER

[Arising out of S.L.P. (G No. 21291 of 2003]

Leave granted.

The respondent herein was conmmi ssioned in the Parachute
Regi ment of the Indian Arny on 2.3.1968. He was subjected to court-
martial proceedings on two charges ~franed against him The first
charge was to the effect that he failed to return.tw official files in spite of
directions; and the second charge was for using crimnal force against
late Major A'S. Randhawa by throwi ng a chair _at hi mand causing

brui ses on his face. The respondent was tried by a court-martial and
the court found himguilty of both-the charges. In view of the verdict of
the court-martial, the respondent was di sm ssed from service. The

respondent chal l enged the court-nmartial proceedings and al so the

puni shnent i nmposed on him beforethe Punjab & Haryana Hi gh Court.

The Hi gh Court of Punjab & Haryana was of the view that it-had no
jurisdiction and the wit petition should be filed before the Del hi Hi gh
Court. Thus, the wit petition was dismissed with liberty to the
respondent to file it before the Del hi-H gh Court. The respondent | ater
filed a wit petition in the Del hi H gh Court and by the inmpugned

j udgrment the puni shnent inposed on the respondent was set aside and

the appellants herein have been directed to pay a conpensation of
Rs. 5 lacs for the harassnment and indignity neted out to the respondent.
The judgnent of the Delhi Hi gh Court is challenged by the Union of

I ndi a.

We heard the counsel for the Union of India and al so the
respondent who appeared in person

The High Court set aside the order passed by the appellant-
authorities mainly on the ground that there was violation of Rule 37 of
the Arny Rules , 1954. The respondent had alleged in the wit petition
that under Rule 37, the officer who is convening the general court-

martial shall satisfy hinself that the charges to be tried by the court are
of fences within the meaning of the Arny Act, and that the evidence
justifies a trial on those charges. The respondent contended that the

of ficer convening the general court-martial did not pass any order to the
effect that he was prima facie satisfied that the evidence justified a
court-martial . According to the respondent, the officer who convened
the court-martial was Brig. Raj Kumar Singh, who was the then

of ficiating General Oficer Commanding, and there is nothing on record

to show that he had satisfied hinself that the evidence justified a tria
on those charges. The respondent had al so contended that the
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certificate of Mjor General G L. Bakshi, who was the General Oficer
Conmanding in March, 1987, that the allegations against the

respondent were fit for trial by general court- martial was irrelevant and
it did not satisfy the requirements of Rule 37 of the Arnmy Rules, 1954.

In the wit petition, it was contended by the respondent that the officer
who was conpetent to convene the general court-martial was Brig. Raj

Kumar Singh, but the order convening the court-nartial was signed by

Lt. Colonel R N Singh. It was also alleged that the conveni ng order
was not personally signed by the General O ficer Commandi ng and t hat
it was a case of clear non-application of mnnd. Hence there was violation

of Rule 37(1) and (3) of the Arny Rules, 1954.

In order to appreciate the contentions raised by the parties on
either side, Rule 37 of the Arny Rules, 1954 is to be extracted and it is to
the follow ng effect:

"37. Convening of General and District Court-nmartial. \026

(1) An officer before convening a general or district court-
martial shall first satisfy hinmself that the charges to be tried
by the court are for offences within the neaning of the Act,

and that the evidence justifies a trial on those charges, and if
not so satisfied, shall order the rel ease of the accused, or
refer the case to superior authority.

(2) He shall also satisfy hinself that the case is a proper
one to be tried by the kind of court-martial which he
proposes to convene.

(3) The officer convening a court-martial shall appoint or
detail the officers to formthe court and, may al so appoint,
or detail such waiting officers as he thinks expedient. He
may al so, where he considers the services of an interpreter to
be necessary, appoint or detail an interpreter to the court.

(4) The officer convening a court-martial shall furnish to
the senior nenber of the court with the original charge-

sheet on which the accused is to be tried and, where no

j udge- advocat e has been appointed, also with a copy of the
sunmary of evidence and the order for the assenbly of the
court-martial . He shall also send, to all the other
menbers, copies of the charge-sheet and to the judge-

advocat e when one has been appointed, a copy of the
charge-sheet and a copy of the sunmmary of evidence."

The first part of Rule 37 says that before convening a genera
court-martial, the officer conmpetent to convene the court-martial shal
satisfy hinself that the charges |evelled against the delinquent officer
are offences coning within the neaning of the Arny Act, and that the
evidence justifies a trial on those charges, and if he is not satisfied, he
shall release the accused and shall refer the matter to the superior

aut hority. It is clear that before proceeding further, the officer nust
understand the nature of the offences alleged and satisfy hinsel f whet her
a prima facie case is proved warranting a trial by court-martial.. The

Army Act and the Rules show that subjecting an officer to the court-
martial is a serious step and under Section 109 of the Arnmy Act, such a
power conferred on the Central Govt. can to be exercised by the Chief
of Army Staff or any officer enmpowered in this behalf by warrant of
Chief of Army Staff. A personal satisfaction is required to be done by
the of ficer who proposes to convene the court-nmartial proceedings.

The second part of Rule 37 says that the officer convening the
court-martial shall appoint or detail the officers to formthe court and
may al so appoint or detail such waiting officers as he thinks expedient.
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He may al so appoint or detail an interpreter to the court, if he so thinks
fit.

The respondent in this case alleged violation of Rule 37 (1) and
Rul e 37(3) of the Arny Rules. In the wit petition filed by the
respondent before the Del hi Hi gh Court, the respondent alleged that Rule
37 of the Arny Rules provides that an officer before convening a court-
martial shall first satisfy hinmself that the charge anounted to an offence
within the neaning of the Arny Act and sub-rule (3) of Rule 37

provi des that the officer convening the court-martial shall appoint or
detail the officer to constitute a court-martial. The respondent all eged
that there was total non-conpliance with these provisions. It was

al | eged that the convening authority neither applied its mnd to the
charges or the evidence available therein nor he exercised the persona
power in appointing/detailing the nenbers of the court-nartial. He
contended that the convening order was required to be personally signed
by the officer hinmself and there was infraction of Rule 37.

The High Court in the inpugned judgnent held that there was no
conpl i ance of Rule 37 of the Arnmy Rul es. It was held that the letter of
Maj or General —Bakshi, dated 9.3.1987, was irrelevant as he was not the
conveni ng of ficer. According to the H gh Court, Brig. Raj Kumar Singh
was the convening officer, ~but the order convening the court-nartia
was signed by Lt. Col. R'N. Singh and that there was nothing on record
to show that Brig. Raj Kumar Singh had applied his mnd and satisfied
hinsel f that the charges to be tried were offences within the neani ng of
the Arnmy Act and that the evidence justified a trial of those charges.

The contention urged by the appellants herein that Mijor Genera

G L. Bakshi was the officer who satisfied hinself about the charges to
be tried by court-martial , was rejected and his letter dated 9.3.1987
was held to be not in accordance with Rule 37 of the Arny Rul es. On

that ground, the findings of the court-martial were set aside and the
reliance was placed by the Hi gh Court~ on the decision of this Court in
Union of India & Ors. vs. Harish Chandra Goswani (1999) 4 SCC 575.

At the outset, we must say that Rule 37 does not contenpl ate that
the officer who actually convenes the court-martial 'need satisfy hinself
that the charges franmed agai nst the delinquent officer are within the
purview of the Army Act and that the evidence justifies a trial by court-

martial of such charges. The above satisfaction can be entered by an
of fi cer enpowered under Section 109 of the Arny Act before the actua
conveni ng of the court-martial. In other words, the officer who finds

that the charges are coming within the neaning of the Act and the
evidence justifies a trial by court-nartial need not necessarily convene
the court-martial. His successor who is very well conpetent to do so can
convene the court-martial. The officer who records the satisfaction
under sub-rule (1) and the officer who actually convenes the court-
martial under sub-rule (3) of Rule 37 can be two different officers, but
both nust be conpetent under Section 109 of the Arny Act.

In the instant case, the facts are not disputed by the respondent.
The docunents produced by the respondent hinself show that on
9.3.1987, the then General Oficer Commandi ng, Mjor Ceneral G L.
Bakshi passed the order under sub-rule (1) of Rule 37, wherein it is
specifically stated

"I consider this as a fit case for trial by general court-
martial as a prima-facie case exists against the above naned
officer."

These proceedi ngs show that Major CGeneral Bakshi was furnished with

all material particulars for such a deci sion. Brig. Raj Kumar Singh, who
actually convened the court-nmartial was the successor in office of Mjor
CGeneral Bakshi and on 7.5.1987 when he really convened the court-
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martial he was the officiating General Oficer Commandi ng. These facts
are not disputed by the respondent. It is also pertinent to note that
Brig. Raj Kumar Singh sought to file an affidavit before the Hi gh Court,
but the sane was not received on file. The sane is received on file and
we find that in the affidavit sworn to by himon 12.2.1994, the foll ow ng
facts are stated

"1, In the GCM of | CG-28082K Maj or Gurnam Si ngh of 48
G Section Type 'B attached to the Jat Reignental Centre,
Bareilly, | had applied ny mnd in the sunmary of Evi dence

and satisfied nyself that there is a prine-facie case agai nst
the accused on both the charges under Army Act Section 63
and 47 respectively.

2. I n pursuance of “Arnmy Rule 41, | had approved and
empowered ny Staff OFficer Lieutenant Col onel Ram Nagi na
Singh, the then Deputy Assistant Adjutant Ceneral (Legal),
Headquarters Uttar Pradesh Area, Bareilly, to sign the
Conveni ng Order dated 07 May 1987 on ny behal f."

Even if it is assumed that Brig. Raj Kumar Singh who really

convened the court-martial should also be personally satisfied that the
charges are comng within the purview of the Army Act and that the
evidence justifies a trial by court-martial, these conditions are fulfilled in
this case as evidenced by the affidavit filed by Brig. Raj Kumar Singh
Therefore, we do not 'see any violation of sub-rule (1) of Rule 37.

The next allegation pertains to infraction of sub-rule (3) of Rule

37. It is alleged 'that the General Oficer Conmanding, Brig. Raj Kumar
Singh was the officer competent to convene the court-martial, but the
proceedi ngs were signed by Lt. Col. Ram Nagi na Singh and hence the

rul e was vi ol at ed. We -have perused the various docunments produced in
court. From t he docunents produced by the respondent, it is clear that
Lt. Col. R N. Singh on 1.4.1987 subnitted a proposal by way of office
note as to the manner in which the general court-martial order is to be

i ssued. In the office note, heindicated the conposition of the court. It
was mentioned that there shall be one Colonel as Presiding Oficer, two
Lt. Colonels and two Majors as Menbers of the court-nartial. One

Col onel, one Lt. Col onel and one Maj or were proposed as Witing

Menbers, apart fromone legally qualified officer as prosecutor, one

def endi ng of fi cer and one civil |awer as prosecution counsel of defence
counsel . This proposal was approved by the then General Oficer
Conmandi ng on 2.4.1987 and thereafter on 7.5.1987, proceedi ngs were

i ssued and that order was signed by Lt. Col. R N Singh, the then

of ficiating General Oficer Comuandi ng. In the order, the nanes of al
the nmenmbers of the court-nmartial and waiting nenbers are given with
their designations. The grievance of the respondent is that this order
was not signed by the officiating General Oficer Commandi ng, but by Lt.
Col. R N. Singh, who was not conpetent to issue the order convening
the general court-marti al

This plea is devoid of any nmerit as the entire proposal for

constitution of court martial was approved by officiating General Oficer
Conmandi ng. Apart fromthese official records, Brig. Raj Kumar Singh

in his affidavit specifically stated that he had approved and enpowered
his Staff Oficer, Lt. Col. RN Singh to sign the conveni ng order dated
7.5.1987 on his behal f.

Therefore, it is clear that the contention of the respondent that the
proceedi ngs dated 7.5.1987 was not approved by the conpetent officer
nanely Brig. Raj Kumar Singh, is only to be rejected. The r espondent
placed reliance on the decision of this Court in Union of India & Os.
vs. Harish Chandra Goswanmi (1999) 4 SCC 575. That is a case

wherein violation of sub-rule (3) of Rule 37 was all eged. The conpet ent
officer to convene the court-martial was one Lt. Gen. R N. Mihajan

Uni on of India contended that though the order convening the court-
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martial was signed by the Colonel, he was authorised by the Lt.
CGeneral to sign his order and thus the requirenent of Rule 37 was
conplied with. It was al so urged on behal f of the Union of India that
conveni ng of court-martial was only procedural in nature. Bot h t hese
pl eas were rejected and the facts in that case showed that there was
nothing on record to show that Lt. General had authorized the Col one
to sign the order. It was held in paragraph 8 on page 578 as under

"Adm ttedly there is no record whatever in the file to show that
the personnel of the court-martial were appointed by or

nom nated by the Lt. General. The order for the assenbly of a
CGeneral Court-Martial did not contain either the signature or

the initial of the Lt. General. It was signed only by the Col one
and none el se. In the circunstances the said order cannot be
consi dered to be an order evidencing the appointnment of

personnel of the court-nmartial by the Lt. General. There is no
di spute before us that under Rule 37, the Commanding O ficer

has to apply his mnd to satisfy hinself that the charges to be
tried by the Court are for offences within the neaning of the Act
and that the evidence justifies the trial of those charges. It is
al so admtted that the Commandi ng OFficer has also to satisfy
hinsel f that the case is a proper one to be tried by the kind of
court-martial which he proposes to convene. However, | earned
counsel for the appellants contended that sub-rule (3) of Rule

37 is only procedural in nature and there is no need for
application of mind by the Commanding Oficer in the matter of
appoi nt nent of the personnel of the court-martial. That
contention loses its relevance in the present case in view of the
categorical stand taken by the appellant that there was an order
by the Commandi ng O ficer appointing or detailing. the officers

to formthe court-marti al According to the | earned counsel as
stated earlier, the formof assenbly of ‘a court-nmartial is the
only relevant formand when it is signed by an officer on behal f
of the Lt. General, that is sufficient proof of the appointnent of
the personnel of the court-nartial by the Lt. Ceneral. W are
unable to accept this contention inview of the fact that the said
form does not contain either the(signature or the /initials of the
Lt. Ceneral. Even assuming that the Lt. General =~ passed an

oral order, there is no record of any kind whatever to prove it.
The form for assenbly of a court-martial was not

cont enpor aneous to such oral order, if_ any. In-the absence of
any record whatever to show that the appointment of the

personnel of the court-nmartial was by the Lt. CGeneral, we are

not persuaded to accept the contention of the appellants that

the requirements of Rule 37 were fully satisfied. Itis
unnecessary for us to consider whether sub-rule (3) of Rule 37
requires an order in witing or not in view of the specific stand
taken by the | earned counsel for the appellants in this case

that there was an order in witing and the said order was

not hing el se but the formfor assenbly of the court-nartial."

In the instant case, the officiating General Oficer Comrandi ng,
Maj or Ceneral Raj Kumar Singh approved the constitution of the court-
martial and the officers were detailed for the said purpose. The
proceedi ngs dated 7.5.1987 are signed by Col. R N Singh-and it is stated
that it is by the order of the Oficer Cormanding. Therefore, we find
there was no violation of sub-rule (3) of Rule 37. It is pertinent to note
that the respondent did not raise any plea either under Rule 44 or under
Rul e 51 alleging that the court-martial was not properly constituted. In
order to ensure proper constitution of court-martial, detail ed procedure
is laid down under the Arny Rul es. Rul e 41 says how the court-nmartia
proceedi ngs have to be comenced. It is stated that on the court
assenbling, the order convening the court shall be laid before it together
with the charge sheet and the sunmary of evidence and al so the ranks,
nanes and corps of the officers appointed to serve on the court and the
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court shall satisfy itself that it is legally constituted. Rul e 44 says that
the order convening the court and the names of the presiding officers

shal | be read over to the accused and he shall be asked whet her he has

any objection to being tried by any officer sitting on the court. If the
accused rai ses any objection, such objection shall be considered and

di sposed of in accordance with the provisions of that section. The

accused is given opportunity to adduce evidence in support of his

objection and if his objection is sustained in respect of any nenber,

such nmenmber shall forthwith retire and the presiding officer shal

appoi nt any officer in waiting. Rul e 51 says that the accused before

pl eading to a charge, may offer a special plea to the general jurisdiction

of the court, and if the court finds that anything stated in such plea

shows that the court has no jurisdiction, it shall not proceed with the
trial and adjourn, but report it to the convening authority. The above
rul es have been indicated to  show that the delinquent officer would get
anpl e opportunity to point out that the order convening the court-

martial was defective.

Adm ttedly, the respondent did not raise any such objection, much
| ess the wviolation of Rule 37. The respondent submitted that at the
conmencenent of the court-martial he was not aware of the alleged
violation of Rule 37 and that these facts came to his notice only later.

It is satisfactorily proved that sub-rules (1) and (3) of Rule 37 have
been fully conplied with and the High Court erred in finding that there
was violation of Rule 37. Such findingis wthout any factual foundation
We reverse that finding on the question of non-conpliance of Rule 37.

In the inpugned judgnent, the H gh Court has nmade certain
passi ng references regarding the nerits of the case, though such matters
were not dealt with in detail- It was al so observed that the puni shrment
i nposed on the respondent was totally disproportionate. We do not
express any opi nion on other contentions raised by the respondent in
this case. We feel that the matter requires to be re-considered by the
H gh Court.

In the result, we set aside the judgnment of 'the Hi gh Court and
remt the matter to be considered on all the points wurged by the
respondent, except his plea regarding the infraction of Rule 37 of Arny
Rul es, 1954. W notice that the respondent had filed the wit petition
in the H gh Court of Punjab & Haryana in the year 1990 and | ater he
had filed the same before the Del hi H gh Court and that was disposed of
in May, 2003. The respondent has been |litigating over this matter for
quite a long period. Therefore, we request the High Court to consider
this case on priority basis and di spose of the same in accordance wth
I aw.

The appeal is disposed of accordingly. There will be no order as to
costs.




