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SANTOSH HEGDE, J.

These appeal s are preferred by the Comn ssioner of
Custons, Chennai, against an order nade by the Customs, Excise
and Gold (Control) Appellate Tribunal, South Zonal Bench at
Madras (the Tribunal). The short question that arises for our
consideration in these cases are whether the Tribunal was justified
in allowing duty credit at a rate claimed by the respondent under
t he Passbook Schene in regard to the inport of Vitamin Mxes in
favour of the respondent by reversing the order of the Assistant
Conmi ssi oner of Custons, Chennai, dated 5.2.1998 and accepting
the order of the Conmi ssioner of Appeals ?

The Assi stant Commi ssioner of Custons by his order dated
5.2.1998 held that the value accepted by the Departnent at US $
8.2 per kg. for Vitamin Mx inported for the purpose of passbook
credit against the exports nade of prawns and fish products is
correct, hence, he rejected the claimof the respondent for fixing
the said value at US $ 36 per kg. In an appeal filed by the
respondent herein, the Comm ssioner of Custons (Appeals),

Chennai, by his order dated 15.4.1998 all owed the same, setting
aside the order of the Assistant Conm ssioner-and held that the
claimfor credit at US $ 36 per kg. made by the respondent for the
said inport was justified fromthe evi dence produced by the
parties, hence, granted the relief sought for by the respondent. In
an appeal filed by the Departnent before the Tribunal, as stated
above, the Tribunal accepted the view of the Conm ssioner of
Appeal s whil e disnmissing the appeal of the appellant herein

M. Raju Ramachandran, |earned Additional “Solicitor
General strenuously contended that the Appell ate Comn ssioner
and the Tribunal erroneously shifted the onus on the Departnent to
establish the value of Vitamin Mxes inported, by conmng to the
concl usion that the Departnment has not established that the
evi dence produced by the respondents, was not creditworthy, thus
erroneously shifted the burden on the appellant. He contended 1t hat
the Assistant Conmi ssioner based on simlar inports made by
ot her parties had correctly cone to the conclusion that the value of
the Vitamin Mxes inported at the relevant tine was only US $
8.2 per kg. He also contended that the Assistant Conmi ssioner
while comng to the said conclusion justly relied upon the
publicati on made by the Marine Product Export Devel oprent
Aut hority (MPEDA) which indicated what woul d be the active
ingredients in the Vitamn M xes inported by such inporters and
cane to the conclusion that the price of Anerican Dollars 8.2 per
kg. was the correct price

M. Ashok H Desai and M. Dushyant Dave, |earned senior
counsel , however, controverted the said argument of |earned
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A.S.G and pointed out fromthe order of the Comm ssioner of
Custons (Appeals) that the material relied on by the Assistant

Conmi ssioner for arriving at the conclusion that the value of the

i mported goods was only US $ 8.2 per kg. was not based on

simlar inportation of Vitamin Mxes as was involved in the

inmport relied on by the respondent. They al so pointed out that the
material relied upon by the Assistant Conm ssioner did not pertain
to the inports made by any of the suppliers of Shrinps to the
respondents. They placed strong reliance on the judgnent of this
Court in Collector of Custons, Bonbay vs. Swastic Wolens (P)

Ltd. & Ors. (1988 Suppl. SC 796) to contend this Court has al ways
treated the Tribunal as the final forumon facts and further relied
on a judgnent of this Court in West Bengal Electricity Regulatory
Conmi ssion vs. CESC Ltd. (2002 8 SCC 715) to contend that

unl ess the finding of fact of such forumis perverse or not based on
materi al -on-record, this Court would not interfere with such a
finding of fact.

Havi ng noticed the argunents of the parties, it is clear that
the issue before usis one of fixation of value on inported Vitamn
M xes, credit for which is sought by the respondents. Wile the
Department contends that the same is worth only 8.2 US $ per kg.
the respondents claimthat the same is worth US $ 36 per kg. From
the above contested dispute, it is clear that the issue is one of fact
and not involving a question of law and which will have to be
adj udi cated on the /'material produced by the parties.

Wil e the Assistant Comm ssioner relied on the inportation
price paid for by sonme simlar inporters, the Appellate
Commi ssi oner as well ‘as the Tribunal chose to rely upon the
document produced by the respondent though of a single inport.

The Appel | ate Commi ssioner and the Tribunal in this regard cane

to the conclusion that the material produced by the respondents

was nore proximate for deciding the issue in question rather than
the material relied upon by the original authority. The Tribunal and
the Appellate Authority also came to the conclusion that the
quality of inport of Vitam n Mxes made by various inporters on
whose inportation value the original authority relied upon, was not
of a conparable quality because the chem cal conposition of such
goods widely differed fromthe chenical conposition of goods

i mported and relied on by the respondent, hence, they held it

woul d not be correct to rely upon such-inconparable material to

fix the disputed valuation. The Tribunal al so noticed fromthe

anal ysis placed on record that the difference between the two types
of inports representing 2 different costs of inportation was very
wi de and certainly not marginal but the vitamin ingredients used in
the Vitamin M xes inported by the two parties are not the sane,
therefore, it came to the conclusion that when there is such a 'w de
difference in the use of active ingredients in the products inported,
same cannot reflect the true value of the products in question

unl ess such inports are of the same quality. Therefore, the tribuna
thought it safe to rely on the evidence show ng the value of
Vitamin M x which was used in the production of prawn exported

by the respondent.

The Tribunal also considered a letter witten by the MPEDA
whi ch had stated that
"As regards the concentration/ percentage of
Vitamin M xes for preparation of shrinps
feed, it is difficult to give the exact details
and vary according to the
br ands/ manuf acturer/feed fornul ae and
types of feed."

Fromthe above also, it is clear that concentration/percentage
of Vitanmin M xes for preparation of Shrinps feed differs from
brands/ manuf acturer/feed fornul ae and types of feed, therefore,
the safest material to rely upon would be the actual inportation of
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cost incurred on that type or category of Vitanin M xes used in the
preparation of Shrinps feed by the supplier of Shrinps and fish
products to the respondent. Since such naterial was avail able and
the same was relied upon by the Commi ssioner (Appeals) and the
tribunal, we do not find any reason to interfere with the sane.

From t he above discussion, it is clear that the Tribunal has
applied its mnd to the material available on record and on that
basis cane to the conclusion that the value fixed by the
Conmi ssi oner of Appeals was a just value. W are unable to agree
with the contention advanced on behal f of the appellant that the
finding as to the valuation made by the Tribunal either suffers from
any perversity or is not based on the material-on-record calling for
our interference.

For the reasons stated above, these appeals fail and the sane
are hereby dism ssed.




