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ACT:

Indian Contract Act, s. 141-Forest contract - Contract or
allowed to remove wood wit hout making due paynent--Security
for payment thus |ost-Surety whether discharged.

HEADNOTE

At an auction held by the D visional Forest Oficer
Hoshangabad Division for sale of 'felled trees’, one J was
declared the highest bidder. The amount of the 'bid was
payable in four installnents. According to the contract the
Forest Contract Rules were binding on the contractor, and
the contractor could be prevented fromrenoving the forest
pr oduce in case he made default in paynment of the
instal ments due. One K had stood surety forJ along wth
another surety. J paid the first instalnent due under the
contract but wthout nmaking the subsequent paynments was
allowed to renmove the whol e forest produce contracted to be
gold fromthe contract area. The State of - Madhya -~ Pradesh
thereafter took proceedings to recover fromK -as arrears of
| and revenue the amount due fromJ. K comenced an auction
for a declaration that he was not liable to pay the / dues
recoverable fromJ and for an injunction against the State.
He contended that since the Forest Departnent had allowed J
to renove the forest produce the security was lost ‘and he
stood discharged. The trial Court and-the H gh Court ' both
held in Ks favour. The State of Madhya Pradesh appealed to
this, Court by special |eave.

HELD : (i) The expression "security" in s. 141 of the Indian

Contract Act is not wused in any technical sense : it
includes all rights which the creditor has against the
property at the date of the contract. The Surety is
entitled on paynent of the debt or performance of all that

he is liable for to the benefit of the rights of the
creditor against the principal debtor which arise out of the
transaction which given rise to the right or liability: be
is therefore on paynent of the ampunt due by the principa
debtor entitled to be put in the sane position in which the-
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creditor stood in relation to the principal debtor. [If the
creditor has lost or parted with the security wthout the
consent of the surety, the latter is by the express
provision contained in s. 141, discharged to the extent of
the value of the security lost or parted with. [272 E-(

Wil ff and Billing v. Jay, L.R (1872) 7 QB. 756, referred
to.

(ii) The Forest Oficer parted with the forest produce
bef ore receiving paynent of the anmount due by t he
contractor’ Thereby the charge in favour of the State was
seriously inpaired and the statutory power to sell the
produce for nonpaynment of the amount remaining due becane,
for all practical purposes, ineffective. Again, under the
terns of the contract the Forest authorities had the right
to prevent renoval of the produce sold until the price was
paid : that right was alsolost. The right conferred by s.
83 of the Forest Act and under the terns of the contract to
prevent. rempoval and right to -sell the produce for non-
paynment of the price, coupled with charge on the produce
constituted the security of the State and that security was
| ost because the Forest Oficers pernmitted renoval of the
produce by the contractor. [273 G H|

Accordingly the surety stood discharged from liability to
pay the ampunt undertaken by himunder the terns of the
surety bond.

267

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 359 of 1964.
Appeal by special |eave fromthe judgnent and decree dated
Sept enber 29, 1961 of the Madhya Pradesh High Court in First
Appeal No. 123 of 1958.
B. Sen J.P. Dube and |I.N. Shroff, for the appell ant
B. C Msra and S. S. Shukla, for the respondent.
The Judgrment of the Court was delivered by
Shah, J, This is an appeal with special |eave against the
decree passed by the H gh Court of Midhya Pradesh in ‘appea
No. 123 of 1958 confirming the decree of the Additiona
Di strict Judge, Hoshangabad, decreeing the plaintiff’'s suit.
The State of Madhya Pradesh has appeal ed to this Court.
At an auction held on July 20, 1954 by the Divisional Forest
O ficer, Hoshangabad Division, for sale of "felled trees™ in
Coupe No. 66 Dhekna, Range Seoni, one Jagatram was decl ared
the highest bidder and the trees were sold to him for Rs.
12, 100. The anount of the bid was payable in f our
instal ments of Rs. 3,025 each: the first instalment to be
paid immediately on acceptance of the bid, the second on
Decenmber 1, 1954, the third on February 1, 1955 ~and the
fourth on My 1, 1955. Jagatram executed a contract in
favour of the Governor of Madhya Pradesh in which were
incorporated the ternms and conditions of the sale. The
following are the material ternms of the contract:
"2. The quantity of the said forest produce to
be sold wunder this contract shall be the
quantity which my exist at the tinme of
executing this indenture or nmay cone into
exi stence thereafter in the contract area al
of which forest contractor by collect and
remove from it in accordance with t he
conditions herein contained during the period
fromthe date the forest contractor furnishes
the necessary coupe boundary certificate after
i nspection of the contract area to the 30th
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day of June, 1955
3. The forest contractor shall conmence his
work of collecting and renobving the said
forest produce wthin one nont h after
furni shing the necessary certificate nentioned
in clause 2 above
5. The said forest produce shall be renoved
by the forest contractor from the contract
area by the routes specified in the follow ng
table and shall be presented by him for
exam nation at one or other of the depots
specified in that table:-
(Table Omtted)
6. The Forest contractor shall be subject
to the Forest Contract Rules as amended from
time to time
up C1.166-4
268
and the Rules shall be deened to be part of
this contract in so far as they are applicable
thereto : ........7. "
Jagatram paid the first instal ment due under
the contract on July 28, 1954, and subscri bed
his signature to the terms of the contract.
Nat huram  and Kal uram stood sureties for him
and executed the foll owi ng bond:
"Whereas the Covernor in-order to secure the
due ‘performance of conditions of the above
contract. denmanded security from the forest
contractor, |
(1) Nat huram -son of - Kashiram resident of
Chat er kheda
(2) Kal uram son of Jhandusi ngh resident of
Pi pal i yaKal an, by occupation Agriculturists,
surety on behalf of the forest contractor,
undertake to discharge the liability  of the
f orest contractor (| in case of any act,
om ssion, negligence or default on the /part;
of the forest contractor for any sum which nmay
become payabl e by the forest contractor to the
CGovernor by or under the conditions of the
above contract.
| also agree that any sum which nay be payable
by me to the Governor under the terns of this
bond shall be recoverable in the sane _nmanner
as an arrear of |and revenue."
Jagatram renoved al nost the entire quantity of trees sold to
hi m but since he did not pay the remaining three
instalments of the price, the State of Madhya Pradesh /took
proceedings to recover fromKaluram the anmount due by
Jagatram as arrears of |and revenue.
Kal uram t hen comrenced an action against the State of Mdhya
Pradesh for a declaration that he was not liable to pay the
arrears of forest dues recoverable from Jagatram and for _an
injunction restraining the State from realising or from
continuing the recovery proceedings with regard to those
forest dues fromhim The principal ground in support of
the claim was that the forest authorities gave tinme to
Jagatram and omtted to take steps which their duty to the
surety required themto take i.e., pronpt seizure and sale
of the trees after the second instal ment had fallen due, and
since on that account his eventual renedy against Jagatram
was i npaired, he Kaluram stood discharged fromliability as
surety.
The Trial Court held that the forest officers were negligent
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in allowing the contractor Jagatramto renobve the trees
sold, and on that account the security of the surety was
impaired, and the surety stood discharged for the whole
anount recoverable fromthe contractor. The Hi gh Court of
Madhya Pradesh confirnmed the decree of the Trial Court.
269
By virtue of «cl. 6 of the terns of the contract, the
rel evant Forest Contract Rules were to be treated as part of
the contract between Jagatramand the State. By r. 2 it was
provided that all contracts whereby the Governnent sells
forest produce to a purchaser shall be subject to the rules,
i nsofar as they are applicable, and that those rules’ shal
be deened to be binding on every forest contractor not only
as rul es made under the Forest Act, but also as conditions’
of his forest contract. By r. 6 the forest <contractor is
required to carry wth himan "accessory licence" entitling
him and his servants ~and agents to go wupon the |and
specified in the contract and to do all acts necessary for
the proper extraction of the forest produce purchased under
the contract. Rule 8 provides:
“Where the consideration payable to Governnent
under a forest <contract is payabl e in
instal ments and the Divisional Forest Oficer
at any tine before the last instalnent is
pai d, considers that the value of the forest
produce renoved by the contractor exceeds the
amount . of the instalnments already paid, the
Di vi sional Forest Oficer may stop further
renoval « until the contractor has paid such
further- sum as  may, in his opinion, be
sufficient to cover such excess:
Provided that, if in the opinion of any Forest
O ficer not below the rank of a Range O ficer
it is necessary to take inmmediate action to
prevent a breach of this rule, such Forest
Oficer-
(i) may by notice in witing serve/ on the
contractor or his agent, if any, stating the

grounds for the direction, require t he
contractor or his agent to -stop further
r enoval of the forest produce from the

contract area; and

By r. 12 a forest contractor is prohibited fromrenpbving any
forest produce from the contract area, unless it is
acconpanied by a pass in the prescribed formsigned by the
contractor or his authorized agent. By r. 13 the forest
contractor is required to renove forest produce only by the
route or routes specified by rules under the Act, or by his
forest contract, and to take all forest produce renoved by
himto such depots or places as nmay be simlarly prescribed,
for check and exanmination. Rule 16 requires the forest
contractor to keep accounts of the quantity of  forest
produce renoved by himfromthe contract area, and that such
accounts shall be open to inspection at any tine by the
Di vi sional Forest Oficer or by any forest subordinate duly
authorized in that behalf. Rule 29(1) provides that a
forest contract may be, terminated by the Ofice enpowered
to execute it on behalf of the Governnent, if the Forest

270

contractor makes default in the paynent of the consideration
for his contract or of any instalment thereof, or commts a

breach of any of the other conditions of his contract. By
sub-r. (2) of r. 29 it is provided that such termnination
shall be notified to the forest contractor by a witten

notice and thereupon all the contractor’s rights under the
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contract including all accessory licences shall cease and
all the forest produce remaining within the contract area or
at the depots specified wunder r. 13 shall becone the
absolute property of Governnent. Rule 33(1) provides that
al | forest produce renpved from a contract area in
accordance with the rules and duly checked and passed at the
depots established wunder r. 13 shall be at the absolute
di sposal of the forest contractor. By cl. (2) of r. 33 it
is provided that the forest contractor nay assign any forest
produce not so renpoved, but such assignnent shall not be
valid unless it 1is made with the previous sanction in
witing of the forest officer who executed the contract.
It is also necessary to refer to ss. 82 & 83 of the Indian
Forest Act 16 of 1927. By s. 82 it is provided that al
noney payable to the Governnent under the Act or under any
rule rmade under the Act, or on account of the price of any
forest produce, or of expenses incurred in the execution of
the Act in. respect of such produce, may, if not paid when
due, be recovered as if it were an arrear of |[|and-revenue.
Section 83 provides:
“(1) Wen any such noney is payable for or in
respect of any forest-produce, the anount
thereof ~ shall be deened to be a first charge
on such produce, and such produce may be taken

possession of by a Forest-officer until such
amount ‘has been paid.
(2) [ f such anount is not paid when due, the

Forest O ficer may sell “such produce by public

auction, and the proceeds of the sale shall be

applied first in discharging such anpunt.

(3) e "
Beside the «contractual right which is conferred upon the
State by r. 8 to stop renoval of goods in - value exceeding
the ampunt already paid by the contractor, where the
consideration is payable ininstalments the statute has
i nposed a charge upon the goods sold, inter alia, for the
price thereof, and has authorised the Forest Oficer to take

possession of the goods until such amount is paid: |f the
amount is not paid when due, the Forest Oficer may sell the
produce by public auction. The  State Governnent has

therefore wunder the terns of the contract and by virtue of
the statute, even though the property in the goods  has
passed to the contractor, the right to stop renoval of the
goods and take possession thereof till the anbunt~ due is
paid and to sell the goods if the anount is not

271

paid when due; the State has also the power to prohibit
renoval, of the goods when the value of the forest produce
renoved by the contractor exceeds the anpbunt of instal nents
already paid, to check and examne the goods, and to
term nate the contract in case of default in paynment of the
amount due and to take possession of the goods either in the
contract area or in the depots of the contractor.

The contract between Jagatram and the State was in respect
of "felled trees" and the area and denonminati on of the coupe
were set out. The trees agreed to be sold being in a
deliverable state, by virtue of s. 20 of the Sale of GCoods
Act, the property in the goods sold passed on the production
of the "coupe boundary certificate". It is true that
because of the diverse covenants contained in the contract
and the provisions of the Rules which fornmed part of the
contract, certain restrictions were inposed upon t he
contractor. Rule 8 authorised the forest authorities to
stop renmoval of the -foods sold if it was found that the
contractor had rempoved goods of val ue exceeding the anount
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of instalments already paid. Again the contractor was
required to take the goods to the depots and to get the sane
checked and exanmi ned. But on that ground it cannot be said
that the contractor did not beconme the owner of the goods
when the "coupe boundary certificate" was produced. The "
coupe boundary certificate" is not on the record, and we are
unable to hold that any goods were renoved or permtted to
be renoved without the production of the coupe boundary
certificate. That is not the case of the State and we will
not be justified in so assuming. The ternms of rr. 29 & 33
al so abundantly support the view that on the production of
the "coupe boundary certificate" the contractor becones the
owner of the goods. Under cl. (2) of r. 29 when a contract
is termnated for reasons nentioned in cl. (1) all forest
produce renmaining within the contract area or at the depots
specified wunder r. 13 becones the absolute property of the
CGovernment. it is inplicit 4n the rule that till the
eventuality contenplated by r. 29(1), property in the forest
produce i's in the contractor. ~The terns of r. 33(2) which
aut horize the forest contractor to assign any forest produce
al so support that inference. The right to assign the forest
produce not renoved fromthe contract area predicates title
to the forest produce. The argunment of the State that the
property in the goods had not passed to the f orest
contractor till they were renpved, and on that account the
statutory charge under s. 83 of the Forest Act did not
attach to the goods sold, has therefore no force. As soon
as the contract was entered into and the coupe boundary
certificate was produced and we assume in this case that it
was so produced, the property in the goods passed to
Jagat ram But for the contract price there was a first
charge on such produce in favour of the State of Mdhya
Pradesh under s. 83(1). The Divisional Forest Officer had
authority to stop renoval of those goods unti
272
the ampunt of instal ments payable by the contractor was paid
and even to sell the goods for recovery of the anpbunt which
had fallen due. The forest authorities however allowed
Jagatramto renove the goods sold before the instal nents due
on Decenber 1, 1954 and thereafter were paid.
Kal uram by executing the surety bond had undertaken to
di scharge the liability arising out of any —act, om ssion
negl i gence or default of the forest contractor. The ~“surety
Kal uram contends that because the State | ost or parted with
the security he stood discharged. By s. 140 of the _I'ndian
Contract Act, 1872, where a guaranteed debt has become due,
or default of the principal debtor to performa ~guaranteed
duty has taken place, the surety, wupon paynent or
performance of all that he is liable for, is invested 'with
all the rights which the creditor had against the principa
debtor; and by s. 141 it is provided
"Asurety is entitled to the benefit of | every
security which the creditor has against the
principal debtor at the tine when the contract
of suretyship is entered into, whether the
surety knows of the existence of such security
or not; and, if the creditor |oses, or
wi t hout consent of the surety, parts with such
security, the surety is discharged to the
extent of the value of the security.”
The State had as already observed, a first charge over the
goods: the State was also entitled to prevent the goods from
being renoved wi thout paynent of the anpbunt of instalnents
due. The expression "security" ins. 141 is not used in any
technical sense: it includes all rights which the creditor
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had against the property at the date of the contract. The
surety is entitled on paynent of the debt or perfornance of
all that he is liable for, to the benefit of the rights of
the creditor against the principal debtor which arise out of
the transaction which gives rise to the right or liability:
he is therefore on paynent of the anount due by the
principal debtor entitled to be put in the sanme position in
which the creditor stood in relation to the principa
debt or. If the creditor has lost or has parted wth the
security wthout the consent of the surety, the latter is,
by the express provision contained in s. 141, discharged to
the extent of the value of the security lost or parted wth.
The State had a charge over the goods sold as well as the
right to remain in possession tilt paynent of t he
i nstal nents. When t he goods were renmpved by Jagatram that
security was lost and to the extent of the value of the
security lost the surety stood discharged. In the present
case the State has not produced the accounts furnished under
r. 16 by the contractor relating to the quantity of goods
renoved by Jagatram W nmust in the circunstances hol d that
the entire quantity contracted to be sold to Jagatram had
been renpbved, and the surety is, because the State has
parted with the security
273

which it held, discharged fromliability to pay the anount
payabl e under the terns of the contract.

In Wil ff and Billing v. Jay, (1) Hannen, J.,

stated the | aw thus:

"N\ - - | take it to be established that

the defendant becane surety upon the faith of

there being some real and substantial security

pl edged, as well as hisown credit, to the

plaintiff; and he was entitled, therefore, to

the benefit of that real and substantia

security in the event of his being called on

to fulfill his duty as a surety, and to pay
the debt for which he had so becone- surety.
He will, however, be discharged from his

liability as surety if the creditors have put
it out of their power to hand - over "to the
surety the neans of recouping hinself by the
security given by the princi pal . That
doctrine is very clearly expressed in the
notes in Rees v. Barrington-2 Wiite & Tudor’'s
L.C., 4th Edn. at p. 1002-'As a -surety, on
paynment of the debt, is entitled to all the
securities of the creditor, whether he is
aware of their existence or not, even though
t hey were given after the contract of
suretyship, if the creditor who has had, or
ought to have had, themin his full
ssession
or power, loses themor pernmits them to get
into the possession of the debtor, or does not
make them effectual by giving proper notice,
the surety to the extent of such security will
be discharged. A surety, noreover, wll be
released if the creditor, by reason of what he
has done’. cannot, on paynent by the surety,
give himthe securities in exactly the sane
condition as they formerly stood in his
hands.’ "
Subject to certain variations, which are not material for
the nmatter wunder discussion, s. 141 of the Contract Act
incorporates the rule of English law relating to the

po
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di scharge fromliability of a surety when the creditor parts
with or |oses the security held by him
The Forest Oficers of the State of Madhya Pradesh parted
with the goods before receiving paynent of the anmpount due by
the contractor Jagatram Thereby the charge in favour of
the State was seriously inpaired and the statutory power to
sell the goods for non-paynent of the anount renmaining due
became, for all practical purposes, ineffective. Agai n
under the terns of the contract the Forest authorities had
the right to prevent renoval of goods sold until the price
was paid: that right was also lost. The right conferred by
s. 83 of the Forest Act and under the ternms of the contract
to prevent renoval and right to sell goods for non-paynent
of the price, coupled wth the charge on the goods
constituted the security of the State, and that security was
| ost because the Forest Officers permitted renoval of the
goods by the contractor.
(1) L.R (1872) 7 QB. 756
274
It was ‘urged however on behalf of the State that nere
inaction —on the part of the forest  authorities does not
amount to parting with the security. But the ternms of the
statute do not apply only to cases in which by positive
action on the part of the creditor the security is parted
wit h. Even if the security is lost by the creditor, the
surety is discharged.” In any event the facts in the present
case nmake it abundantly clear that it was on-account of the
conduct of the forest authorities that the security was
lost,. The goods sold were under the control of the Forest
Oficers, when they were in the coupe and even when they
were in the depot of the contractor. The goods 'could be
renoved on the production of a pass fromthe coupe, and even
after the goods were renpved, unless they were examned and
checked they were not at the disposal of the contractor. It
is not pleaded by the State that the trees sold were not
checked and examned at the depot of the contractor.
Knowi ng that the goods were renpved w thout paynment of the
instal ments, if the Forest authorities checked and” exam ned
the goods and took no action for recovery of -the ~‘amount
payable, and did not enforce the <charge, it would be
difficult to say that there was mere inaction on the part of
the forest authorities.
We therefore agree with the High Court that the surety Kal u-
ram stood discharged fromliability to pay the anount
undertaken by himunder the terns of the surety bond because
the forest authorities of the State had parted wth the
security which they possessed for recovery of the anpunt due
fromthe contractor.
The appeal fails and is dism ssed with costs.
G C

Appeal dism ssed
275




