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Leave granted.

In these appeal s, conmopn order dated 22.3.2002
passed in Letters Patent Appeals by the D vision Bench
of H gh Court of Delhi, is under challenge. The facts
leading to the filing of these appeals, in brief, are
that:

In all, 14 properties including the properties in
guestion in these appeals, were notified for
acqui sition on 6th March, 1987 under the provisions
of Section 4 and Section 17(1)&(4) of the Land
Acqui sition Act, 1894 (for short ‘the Act’). Earlier
these properties were requisitioned by the appellants
under the Defence of India Rules. The provisions of the
Requi si tioning and Acqui sition of |movable Property
Act, 1952 (for short ‘1952 Act’) were going to | apse on
10th March, 1987. These properties were occupied
either for offices or for providing residentia
quarters to the officers. CQut of these 14 properties,
Banwari Lal and Sons and Shakuntal a Gupta had
guestioned the validity of acquisition proceedi ngs
pertaining to property no. 6, Ansari Road, Dariyaganj,
New Del hi and property no. 2, Underhill Road, Delhi,
respectively by filing separate wit petitions. The
wit petitions were allowed and acqui sition proceedi ngs
wer e quashed including the above-nentioned notification
of 6th March, 1987. These matters attained finality
havi ng reached this Court. The respondents in these
appeal s filed wit petitions challenging the
acquisition of their properties under the very
notification. Learned Single Judge of the Hi gh Court
allowed the wit petitions. The appellants questioned
the correctness and validity of the orders made by
| earned Single Judge in the Letters Patent Appeals,
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whi ch were di sm ssed by the inpugned order nminly
following earlier judgnments in the cases of Banwari La
and Sons and Shakuntal a Gupta.

The | earned seni or counsel for the respondents
raised a prelimnary objection as to the very
mai ntai nability of these appeals on the ground that the
controversy rai sed and the contentions sought to be
urged in these appeals are fully covered agai nst the
appel l ants by the judgnent of this Court in Union of
India & Ors. vs. Shakuntala Gupta (Dead) by Lrs.
[(2002) 7 SCC 98]. The | earned senior counsel for the
appel | ants, however, did not agree and sought to argue
these appeals on nerits raising various contentions
stating that the decisions in Shakuntala Gupta (supra)
and Banwari Lal & Sons Pvt. Ltd. vs. Union of India &
Os [DRJ 1991 (Suppl) 317] are distinguishable on facts
and that certai n questions of |law, which go to the root
of the natter, were neither urged nor decided in the
af orenmentioned two cases. Hence, we heard the | earned
counsel for the parties oneither side at |ength.

The contentions advanced on behal f of the
appel l ants were: (1) that Banwari Lal’s case was
wongly decided and further it was on its own facts
bei ng property specific; Banwari Lal’'s case was not a
precedent as no reasoned order was nmade by this Court
i nasmuch as the petition was dism ssed at the SLP stage
itself; (2) Non-nentioning of the nature and existence
of urgency in the notificationissued under Sections 4
and 17 of the Act does not vitiate the notification
subj ective satisfaction as regards urgency could not be
determ ned solely on the basis of the expressions used
in the notification and such urgency coul'd be gathered
| ooking to the surrounding circunstances and the
records which would show the urgency for the
acquisition; (3) pre and post notification delay woul d
not affect the notification on account of |ethargy of
the officers and such delay woul d not render the
exerci se of power to invoke urgency clause invalid
where there was a grave urgency on account of shortage
of Governnment housing; (4) the Hi gh Court committed a
serious error in appointing the arbitrator to determne
the damages in the absence of any arbitration agreenent
and there being no prayer in that regard in.the wit
petition; (5) correctness of the order in Banwari Lal’s
case was not considered in Shakuntala Gupta’ s case;
paras 11, 12 and 15 in Shakuntala Gupta’s case in
revi ew nust be read together to understand the correct
| egal position; (6) alternatively, notification as
regards Section 17(1), could be quashed sustaining it
only to the extent of Section 4(1) of the Act.

The | earned seni or counsel for the respondents
made submi ssions supporting the inmpugned judgment.
They contended that Banwari Lal’'s case was correctly
deci ded. The orders of this Court in Shakuntala Gupta
affirmthe legal position stated in Banwari Lal. Hence
the sane result rightly followed in the wit petitions
filed by the respondents in these appeals. The High
Court was right and justified in passing the inpugned
conmon judgnent affirmng the order of the |earned
Si ngl e Judge having regard to the decision already
rendered in Banwari Lal’'s case in regard to the sane
comon notification; if a different viewis taken at
this stage, particularly after the decision in
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Shakuntala Gupta's case in the main appeal as well as

inreview, it will lead to anomal ous result |eading to

conflict of decisions, i.e., the very sanme notification

stands quashed in respect of some wit petitioners

whi ch has attained finality by virtue of affirmation of
the said order by this court in Banwari Lal and
Shakuntala Gupta and in regard to other wit petitions
filed by the present respondents, it will have to be
sustained. If that be so, it will result in treating
simlarly placed persons differently on sane set of
facts. The | earned senior counsel further urged that
non- conmpl i ance of Section 17(3A) is yet another ground
for quashing notification; strict conpliance of sub-
section (3A) of Section 17 is nandatory. According to
them in these cases even on the facts and

ci rcunst ances found, there was neither material nor
justification to invoke urgency cl ause; they made
subm ssi ons di stingui shing decisions relied on behalf
of the appellants having regard to the facts of those
cases and the points that arose for consideration. It
was al so their contention that the appellants having
been in possession of the properties, there was no
reason to invoke urgency clause to take i medi ate
possessi on; at best, after the expiry of the 1952 Act
as anended by Act No. 20 of 1985, the appellants
continuing in unauthorized possession, could be made to
pay damages or conpensation for the period during which
t hey unaut hori sedly continued to be in possession. They
al so submitted that this Court sustained the

appoi ntnent of arbitrator to determ ne the damages nade
in earlier decisions and having taken note of the sane,
as can be seen fromthe inpugned comopn judgnent in
these appeal s; al nost after 17 years, it may not be
just and equitable to direct the partiesto approach
civil court for claimng danages. The | earned counse
subm tted that Shakuntala Gupta s case is concluded on
facts and in lawin relation to the very sane
notification against the appellants. In SLP No.

9264/ 2003, the ground of delay in filing wit petition
is not raised; the |learned Single Judge did not find
del ay as a good ground for rejecting the wit petition
on the facts and circunstances. The Division Bench in
the LPA agreed with the | earned Single Judge.

In reply, the | earned counsel for the appellants
submitted that non-conpliance of sub-section (3A) of
Section 17 may affect the possession and not the
acqui sition; on account of such non-conpliance, party
may be entitled for interest under Section 23A of the
Act; it would also not lead to returning possession of
the property.

We have carefully considered the respective
subm ssi ons made by the | earned counsel for the
parties. The notification issued on 6.3.1987 which was
the subject matter of challenge in the wit petitions
reads:

"NOTI FI CATI ON

Dat ed 5.3.1987

No. F.7(9)/86-L&B: (1) Wereas it
appears to the Governor Del hi that the
| ands/ properties are likely to be required to
be taken by the governnment at the public
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expense for the follow ng public purposes.
It is hereby notified that the land in the
locality described belowis likely to be
required for the above purpose.

This notification is made under the
provi sions of Section 4 of the Land
Acqui sition Act, to all whomit may concern

In exercise of the powers conferred by
the aforesaid section, the Lt. Governor is
pl eased to authorize the officers for the
time being engaged in the undertaking with
their servants and worknmen to enter upon and
survey any land in the locality and do al
other acts required or permitted by that
section.

The Lt. Governor, being of the opinion
that the ‘provisions of sub-section (1) of
section 17 of the said Act are applicable to
this land is further pl eased under sub-
section 4 of the said section, to direct that
the provisions of section 5A shall not apply.

SPECI FI CATI ON

Sl . Property Total Area Field or Pur pose of
No. boundari es No. acqui sition
1 2 3 4 5
1. 95, Lal Kot hi 321sq. nts. East Kutab Road, Resi denti al use
Jatwara Mohal | a West Hosue of of Covt.
Sh. Te] Ram servants
North Gali, South
Shops.
2. 8 A Kanl a Nagar 285 sq. ntrs. East Road, West Housing the
Del hi G T. Road, North govt. offices

Property No. 7A
South Property

No. 9- A
3. 301, Okhla New 106 sq. ntrs. East Gal i West Setting up of
Del hi Hosue No. 76/ 1, dispensary
Di spensary, North
Road, South
House NO. 301-A
4. 15, Alipur Road Big - Bis Khasra No. 537 Housi ng the
& Civil Station, 7 - 12 M'n. 7 bigha 610 govt
of fices
Mn. 12 Biswas
5. 1 Raj pur Road 10 - 13 981/ 500 big-bis Housi ng the
Cvil Station 0 - 05 govt. office
&
10- 08 govt. servants
6. 15 Raj pur road 475 11 - 10 Housi ng t he

Cvi Station govt. offices
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7. 2, Under Hill 11-740 sq. nts. East Kothi No. 16, Housi ng t he
Road, Del hi Al i pur Road, West govt. office
K. No. 4 Road,
South K. No. 4 & 6
Under Hi Il Road
8. 60/ 21, Ranj as 475 sqg. ms. East Ranj as Raod Resi denti al use
Road, Del hi West 60/2, North of govt. servant
Street, South Road
9. 30, Rohtak Road 1087 sq. nts. East Plot No. 29 Resi denti al use
1087 Del hi West Plot No. 31 of govt.
Nort h Road South servants.
Gal
10. 11, Lencer Road 1125 sqg. nts. East K. No. 1 Housi ng the
Del hi West K. No. 10-A govt. offices
North service
Land . South Road
11. 3, Tilak Marg East - AOd Qla East O d Qla Road Housi ng t he
Road, West West Tilak Marg Road govt. offices
North Police Station,
Sout h Raj doot awas
Kot hi No. 1
12. 6 Ansari Road, 5592 sq. yds. East Land, West Resi denti al use
Dar yaganj, Del hi El ectric Transfornmers of govt.
Station and Ansari servants
Road, North Masjid
Ghat Road, South
K. "No. 5
13. 97, Daryaganj 320 sqg. vyds. Eat Road, West for residentia
Del hi . Sham Lal Road use of govt.
Nort h- Kot hi No. 96 servants.
South - Kothi No. 98
14. M C. No. 500 to 1595 sg. yds East - House, West Housi ng t he
507, Ward No. | X/ 6062, Gali, North-Gali govt. offices
Gandhi Nagar (4 set of South - Gal
O d Police Station, Gandh
Nagar, Seel anpur)
By order
Sd/ -
(Ms. Neeru Singh)

Joint Secretary (L&B)
Del hi Adm ni strati on,
Del hi ".

Under this notification,
be acquired.

14 properties were sought to

Banwari Lal and Sons filed wit petition No.
2385/ 88 seeki ng quashing of the aforesaid notification
in respect of property 6, Ansari Road, Darya Ganj,

Del hi. The purpose of acquisition of this property was
nentioned as for "residential use of governnent
servants". This property No. 6 Ansari Road, Dariya

Ganj measures 5592 sq. yds., with built up area of

about 6,000 sg. ft. It is situated in the main
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commercial centre of Del hi and was being used all along
for commrercial purpose by Bharat Bank and then by the
Anerican Enbassy for running the United States
Information Centre. On 27.9.1950, four flats out of
the said building were acquisitioned by the Delh

Admi ni stration under the provisions of Requisitioning
and Acquisition of Inmovable Property Act, 1952.

Further on 13.3.1959, remmining building along with the
gar ages, warehouses and ot her structures was

requi sitioned by the Adm nistrati on under the same Act.
The buil ding continued under the requisition till the
said Act lapsed on 10.3.1987. It may be recalled that
notification under Section 4 read with Section

17(1) &(4) of the Act was issued on 6.3.1987 for
acquiring 14 properties including this building, 6
Ansari Road, Darya Ganj, Delhi. On 10.3.1987, Delh
Admi ni stration issued notification under Section 6 of
the Act and issued a letter to the Collector to take
possession of the property within 15 days. Thereafter
the Admi nistration proposed to the wit petitioners
that the building be givenon | ease and the

negoti ations for | ease were continued for long. The

of ficers of the Admi nistration continued to stay in the
buil ding for over 20 nonths. Suddenly, the

Adm ni stration decided to proceed with |land acquisition
after a period of 20 nonths. At that stage, the above-
mentioned wit petition was filed. On 25.11.1988, the
Hi gh Court directed that the possession of the building
was not to be taken by the Adm ni'stration under Section
17 of the Land Acquisition Act but the acquisition
proceedi ngs could go on.  Thereafter, award was passed
fixing conpensation at Rs. 77,11, 230.60. Petitioners
were ready to receive the conpensati on under protest

but the Adninistration did not make the payment. It
also did not offer the paynent of 80%of the proposed
conpensation under Section 17(3A) of the Act. Miinly
three grounds were urged in the wit petition : (1) the
notification i ssued under Section 4 and Section 17-did
not indicate the urgency for taking possession and,
therefore, the same was vitiated in law, petitioners
were illegally deprived of their right to raise

obj ections and inquiry under Section 5A of the Act; (2)
the Admi nistration could not acquire comercia

buil ding for residential purpose; (3) that the whole
exerci se of acquisition of the building was-a fraud on
the powers under the Act. On behalf of the

Admi ni stration, it was contended that the building was
urgently needed for the residence of the officers, the
bui | di ng was being used for residential purpose for a
long tine and for paynent of amount under sub-section
(3A) of Section 17, steps had been taken for securing
the sanction. The High Court dealing with the
contentions raised in the said wit petition held that
there was no whisper in the notification as to what was
the urgency to take i mmedi ate possession and to deny
the right of raising objections under Section 5A of the
Act; the building was already in occupation of the
officers of the Del hi Administration and the

Admi ni stration knew that the Requisitioning and

Acqui sition of Inmovable Property Act, 1952 was to

| apse on 10.3.1987; they had sufficient tinme to make
alternate arrangenents for the residence of the

of ficers and that there was no urgency whatsoever for

i nvoki ng the provisions of Section 17(1)&(4) of the
Act. The court also held that Section 17(1) could not
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be utilized to cover up the laxity and | ethargy of the
Admi ni stration in taking appropriate steps for securing
alternate accomodation for its officers. The
notification was also held bad in law for non-

conpli ance of the requirenent of Section 17(3A) of the
Act, in that the Collector did not tender 80% of the
conpensation of the land as estimated by himbefore
taki ng possession of the land and that the Del hi

Admi ni stration had no explanation for the non-

conpli ance of Section 17(3A) except saying that process
of sanction had been initiated by them The Hi gh court
al so held that issuing of notification under Section
17(1) was a fraud on the powers. |n that view, the
notification was quashed and directi on was given to
hand over the peaceful physical possession of the
building to the petitioner. An arbitrator also was
appoi nted to deternm ne the damages payabl e by

Admi ni stration having taken note of the facts and to
avoi d further delay. The Union of India and Os. filed
SLP No. 4458/91, aggrieved by this order of the Hi gh
Court dated 4.2.1991 nmade in the wit petition. The
SLP was di sm ssed on 21.3.1991 by passing the follow ng
order: -

"In the facts and circunstances of the
case, we do not find any good ground to
interfere with the inpugned order of the
H gh Court. The Special Leave Petition
is accordingly disnm ssed.

Al t hough we have di smissed the
petition but having regard to the fact
that public servants are residing in the
premi ses in dispute and their inmediate
di spossessi on may cause injury to public
interest, we allow the petitioners to
continue in possession till 31.3.1993
provided the petitioners file an
undertaking in this Court within three
weeks with usual conditions to hand over
the vacant possession of the prenises
i ncluding the servant quarters on or
before 31.3.1993, we further make it
clear that the Arbitrator appointed by
the H gh Court may give award and the
same may be filed before the High Court
for appropriate orders.”

(enphasi s suppli ed)

Shakuntala Gupta filed wit petition No. 894 of
1987 inter alia raising simlar contentions as were
rai sed in Banwari Lal case (supra). The H gh Court
allowed the said wit petition and quashed the
notification follow ng the order nade in the case of
Banwari Lal and Sons aforementi oned. The Union of
India and Ors. filed Gvil Appeal No. 518 of 1998
before this Court by special |eave. This Court di sposed
of the said appeal on 14.11.2000 observing thus: -

"The H gh Court quashed the inpugned
notification by following its earlier
decision in Banwari Lal & Sons vs. Union
of India decided on 4th February, 1991
in which this very notification was
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guashed. It is not in dispute that

subj ect matter including the
notification under Land Acquisition were
the sane except that in Banwari Lal it
was the governnment housing for the
officers while in the present case it is
housing for the offices. The said

deci sion of the Hi gh Court stood
confirmed when this Court dismissed the
SLP filed by the Union of India. W do
not find any sustainable ground raised
in the present appeal to make any
distinct or difference fromthe one in
the case of Banwari Lal and Sons.
Accordingly, there is no error conmitted
by the Hi gh Court in making the decision
and di sm ssing the same.~ Accordingly
the present appeal has no nerits and it
is dismssed.”

Further Union of India and Ors. filed a review petition
(c) No. 74 of 2001 in aforenentioned appeal No. 518/98.
The review petition was di sposed of on 27.8.2002 by a
consi dered order in-the light of contentions urged and
argunent s advanced extensively. The said order is
reported as Union of /ndia and Ors vs. Shakuntal a Gupta
(Dead) by Lrs. [(2002) 7 SCC 98].

The | earned counsel for the respondents heavily
relied on this decision and contended that it fully
covers the case agai nst the appellants; in viewof the
sanme, it is not open to the appellants particularly
being the parties to the said decision, to re-agitate
on the sane issue again when the notification being
conposite one in respect of all 14 properties sought to
be acquired under it and when the ground of urgency was
al so conmon in respect of all the 14 properties. But
according to the | earned counsel for the appellants,
the correctness of decision in Banwari Lal is not
decided in this case and it is clearly distinguishable
in applying to the facts of the cases in these appeals.
In other words, the decision in Shakuntala Gupta is
confined to its own facts. 1In the light of these
submi ssions and that this decision will have great
bearing on the question in deciding these appeal s
whet her urgency cl ause coul d be i nvoked under Secti on
17(1) &(4) of the Act, the notification being conposite
one in respect of all 14 properties including the
properties which are the subject matter of these
appeals, we will refer to the decision in greater
details. 1In the case of shakuntala Gupta, part of “the
prem ses known as Grand Hotel situated at No. 2,
Underhil | Road, Del hi, had been requisitioned on
3.4.1980 under the Requisition and Acquisition of
| mmovabl e Property Act, 1952, which | apsed on
10.3.1987. On 6.3.1987, the very sane notification
which is also the subject natter of these appeals, was
i ssued under Section 4 read with Section 17(1) and (4)
of the Act. In this notification, 14 properties were
specified to which it applied. This notification also
i ndi cated purpose for which each property was sought to
be acquired, the purpose being either "housing the
Govt. office" or "for residential use of Covt.
servants".
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Shakunt al a Gupta chal |l enged the notification
i ssued under Section 4 read with Section 17(1)&(4) as
wel | as the declaration nade under Section 6 of the Act
under Article 226 of the Constitution of India before
the H gh Court. As already stated above, Banwari La
and Sons Pvt. Ltd., the owner of one of the 14
properties specified in the notification, also filed
wit petition in the H gh Court inmpugning the sane
notification inter alia urging that there was no
urgency to dispense with the right of the owner to file
obj ections and inquiry under Section 5A of the Act.
Banwari Lal’'s wit application was allowed on 4.2.1991
guashi ng the i npugned notification uphol ding the
contentions urged on behal f  of Banwari Lal including
the issue of urgency. The SLP filed against the
deci sion of the H gh Court in Banwari Lal case was
di smssed by this Court on 21.3.1991. The appellants
vacated the Banwari Lal’s prem ses pursuant to the
order of this Court -made on 21.3.1991. The Division
Bench of the Hi gh Court disposed of Shakuntala Gupta’s
wit petition follow ng Banwari Lal’s case quashing the
i mpugned notification. In the SLP filed against the
sai d order by the appellants, |eave was granted on
19. 1. 1998 and hearing of the appeal was expedited. The
appeal was duly listed for hearing fromtine to tine
and ultimately on 14.11. 2000, the appeal was disposed
of by a reasoned order, relevant portion of which is
al ready extracted in'the earlier paragraph. Later the
appel  ants made an application for recalling the order
di sm ssing the appeal on the ground that it was
di sposed of wi thout hearing them On 10.1.2001,
accepting the request of the appellants, the
application nade for recalling the order dated
14.11. 2000 was treated as a review petition and the
review petition was accordingly heard.”~ |In support of
the review petition, relying on the decisions of this
Court in Aflatoon & Os. vs. Lt. (Governor of Delhi &
Os. [(1975) 4 SCC 285], Deepak Pahwa & Ors. vs. Lt.
CGovernor of Delhi & Os. [(1984) 4 SCC 308], Satendra
Prasad Jain & Ors. vs. State of U P. & Os. [(1993) 4
SCC 369] and Chaneli Singh & Os. vs. State of UP. &
Anr. [(1996) 2 SCC 549], it was urged that the
principles of law enunciated in Banwari Lal’s case no
| onger held the field. On that basis, it was contended
that the decision of the H gh Court quashing the
i mpugned notification by follow ng Banwari Lal’s
deci si on was erroneous. (Opposing the review petition
it was urged that the review petition itself was not
mai nt ai nabl e as there was no error apparent on the face
of the record; the sanme notification stood quashed in
Banwari Lal’'s case; since the inpugned notification had
been quashed on a general ground which did not
specifically relate to a particular petitioner, the
guashi ng of the notification nmust enure to the benefit
of all persons affected by that notification. In
support of this, reliance was placed on Abhey Ram
(Dead) by LR & O's. vs. Union of India & O's. [(1997)
5 SCC 421] and Del hi Admi nistration vs. Gurdip Singh
Uban & Ors. [(2000) 7 SCC 296]. The review petition was
di sposed of on 27.8.2002 since reported in [(2002) 7
SCC 98] . To appreciate the rival subm ssions as to the
i mplication and understanding of this judgnent, it is
necessary to reproduce paras 12, 13 and 15 of the
j udgrment whi ch read: -
"12. The matter has been argued extensively. W
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therefore do not propose to reject the application
on the ground that the review application should not
at all be entertained. It is also not necessary to
consi der whether the decision in Banwari La
(Banwari Lal & Sons (P) Ltd. v. Union of India, DLJ
1991 Supp 317) correctly enunciates the principles
of law as to acquisitions under Section 17 of the
Act as we are of the viewthat the order of this
Court dated 14-11-2000 was, in the circumnmstances of
the case, correct.

13. It appears that the petitioners have proceeded
on the basis that the acquisition sought to be
ef fected by the inpugned notification under Section
4 had been invalidated in respect of other specified
properties by the decision of this Court in Banwari
Lal case. The statenment in-the respondent’s
affidavit that several of the properties covered by
the sanme notification have since been returned by
the petitioners to the original owners has not been
di sputed by the petitioners. ~ Furthernore, the Hi gh
Court in the decision inpugned before us has al so
not ed:
"It is also not disputed that under the

i mpugned notifications neither an award has

been nade nor any conpensation is
det erm ned and paid. / The reason bei ng that
t he inpugned notificati ons were quashed and
set aside in Banwari Lal case.

14 e e

15. In any event the order dated 14-11-2000 was
not legally erroneous. The notification under
Section 4 was a conposite one. The "opinion" of the
Lt. Governor that the provisions of Section 17(1) of
the Act were applicable, as expressed in'the |ast
par agr aph of the inpugned notification, was

rel atable in general to the 14 properties specified
in the notification. The inpugned notification was
guashed in Banwari Lal case (Banwari Lal & Sons (P)
Ltd. v. Union of India, DLJ 1991 Supp 317) inter
alia on the ground that the "opinion" of the Lt.
CGovernor as expressed in the notification was
insufficient for the purpose of invoking the

provi sions of Section 17(1) of the Act. This ground
was not peculiar to the prem ses in Banwari Lal case
(Banwari Lal & Sons (P) Ltd. v. Union of India, DLJ
1991 Supp 317) but common to all fourteen
properties. The urgency sought to be expressed in
the i npugned notification cannot be held to be
sufficient for the purposes of Section 17(1) in this
case when it has already been held to be bad in
Banwari Lal case. (Abhey Ramv. Union of India,
(1997) 5 SCC 421; Del hi Adm. v. Gurdip Singh Uban,
(2000) 7 SCC 296). The expression of urgency being
one cannot be partly good and partly bad |ike the
curate’s egg. It nust follow that the acquisition in
respect of the respondent’s prenises as nentioned in
the notification which were sought to be acquired on
the basis of such invalid expression of "urgency"
cannot be sustained."

(enphasi s suppli ed)

It is needless to repeat that a judgnment need not
be read and interpreted as a statute and that a
j udgrment shoul d be read and understood in the context
of the facts of case and |ooking to the ratio. The
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sentence in paragraph 12, extracted above, that "It is
al so not necessary to consider whether the decision in
Banwari Lal correctly enunciates the principles of |aw
as to acquisitions under Section 17 of the Act as we
are of the view that the order of this Court dated
14.11. 2000 was, in the circunstances of the case,
correct", has reference to enunciation of principles

of lawin relation to Section 17 as to the expression
of urgency as stated in Banwari Lal, i.e., to whether
the existence of urgency and expression of urgency mnust
be specifically stated in the notification issued under
Section 4(1) read with Section 17(1) of the Act and if
not whether the notification is vitiated. In view of
the |l ater decisions of this Court, even in the absence
of stating as to the existence of urgency or express
statenment as to urgency, the issue of urgency could be
justified on the basis of the surrounding circunstances
and the records available at the tinme of subjective
satisfaction of authorities to invoke the aid of
Section 17(1)&(4). It is inthat context that the
statenent is nade in para 12 not with regard to the
validity of the inpugned common notification in respect
of all the 14 properties which fact is abundantly cl ear
fromwhat is stated specifically in para 15 of the

j udgrment extracted above in relation to sustainability
of the inpugned notification or otherw se in respect of
one or other property. On this basis, the court had
hel d that the expression of urgency in the conmon
notification being general to all 14 properties could
not be sustained in respect of any particular property,
on the ground that the expression of urgency being one
and the same cannot be partly good and partly bad.  In
the sane para, the decision in Banwari Lal that the

i mpugned common notificati on was bad, is accepted. As
is evident from paragraph 13 that pursuant to the

i mpugned notification, neither any award was passed nor
any conpensati on was determ ned and paid on the ground
that the inmpugned notification was quashed and set
aside in Banwari Lal case. This only indicates that
even the appell ants understood the inpugned
notification as a comobn and conposite notification in
respect of all the 14 properties. The ground of
urgency al so being conmon, it is not possible to accept
that the decision rendered in the cases of Banwarl La
or Shakuntala Gupta on the question of urgency was
properties specific. The decision in Banwari Lal and
Shakuntala Gupta of this Court in relation to the same
notification may not be binding on principle of res
judicata. The argunent, however, cannot be accepted
that those decisions are not binding being 'properties
specific’ in those cases. |n our considered opinion
the decisions are binding as precedents on question of
validity of the notification, which invokes urgency

cl ause under Section 17 of the Act. W find ourselves
in full agreenent with the ratio of the decisions in
those cases that urgency clause, on the facts and

ci rcunst ances, which are simlar to the present cases,
coul d not have been invoked. The two decisions are,
therefore, binding as precedents of this Court. W are
not able to find any distinction or difference as to
the ground of urgency in regard to the properties
covered by these appeals.

In the order disposing of the appeal on
14.11.2000, it is clearly stated that the H gh Court
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guashed the i npugned notification following its earlier
decision in Banwari Lal’'s case; the subject matter

i ncluding the notification under the Act was the sane
except that in Banwari Lal’'s case, it was the Govt.
housing for the officers while in the Shakuntal a
Gupta’'s case, it is housing for the offices. No
sust ai nabl e ground was found in the appeal to nmake any
distinction or difference between the case of Banwari
Lal and Shakuntala Gupta. |In review, this order was
not disturbed. In Banwari Lal’s case on the facts
found and | ooking to the circunmstances in the
background of |apsing of the Requisitioning Act and
taking note of laxity and | ethargy on the part of the
of ficers, the Court concluded that there existed no
urgency to invoke Section 17(1) of the Act. This
notification was struck down not nerely on the ground
that the existence of urgency is not stated in the

i mpugned notification.” The ground of urgency was comon
to all 14 properties. It is not the case that the
ground of urgency was different in respect of different
properties which fact is clear fromthe conposite
notification. Further it was also not shown either in
Banwari Lal’'s case or - in Shakuntala Gupta’s case if the
ground of urgency was different in respect of different
properties. In this view and |ooking to what is stated
i n paragraph 15, extracted above, we find substantia
force in the prelimnary objection raised on behal f of
the respondents. However, in the light of argunents
advanced at |length, we wish to deal with them

The provisions of the Act, to the extent they are
rel evant, are reproduced hereunder: -

"Section 4 - Publication of prelininary
notification and powers of officers thereupon
- (1) VWhenever it appears to the
(appropriate Government) that |and in any
locality (is needed or) is likely to be
needed for any public purpose (or for a
conpany) a notification to that effect shal
be published in the Oficial Gazette (~and in
two daily newspapers circulating in that
locality of which at |east one shall be in
the regional |anguage) and the Coll ector

shal | cause public notice of the substance of
such notification to be given at conveni ent
places in the said locality (the last of the
dat es of such publication and the giving of
such public notice, being hereinafter
referred to as the date of the publication of
the notification).

(2) Thereupon it shall be lawful for any
of ficer, either generally or specially

aut hori zed by such Governnent in this behalf,
and for his servants and worknen, -

to enter upon and survey and take |evels
of any land in such locality;

to dig or bore in the subsoil
to do all other acts necessary to

ascertain whether the land is adapted for
such purpose;
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to set out the boundaries of the |and
proposed to be taken and the intended |ine of
the work (if any proposed to be nade
t hereon);

to make such levels, boundaries and |ine
by placing marks and cutting trenches; and
where otherwi se the survey cannot be
conpl eted and the | evels taken and the
boundaries and |ines nmarked, to cut down and
cl ear away any part of the standing crop
fence of jungle;

provi ded that no person shall enter into
any building or upon any other enclosed court
or garden attachedto a dwelling house
(unless with the consent of the occupier
thereof) wi thout previously giving such
occupi er ‘at-| east seven days’ notice in
witing of hisintention to do so."

"Section 5A - ‘Hearing of objections -
(1) Any person interested in any |and which
has been notified under Section 4, sub-
section (1), as being needed or likely to be
needed for a public purpose or for a conpany
may, within thirty days fromthe date of the
publication of the notification, object to
the acquisition of the land or of any land in
the locality, as the case may be.

(2) Every objection under sub-section (1)
shall be made to the Collector in witing,
and the Collector shall give the objector an
opportunity of being heard in person or by
any person authorized by himin this behalf
or by pleader and shall, after hearing al
such objections and after naking such further
inquiry, if any, as he thinks necessary,
either nake a report in respect of the |and
whi ch has been notified under Section 4, sub-
Section (1), or nake different reports in
respect of different parcels of such land, to
the appropriate Governnment, containing his
reconmendati ons on the objections, together
with the record of the proceedi ngs held by
him for the decision of that CGovernnent.

The deci sion of the Appropriate Governnent on
the objections shall be final

(3) For the purpose of this section, a
person shall be deemed to be interested in
[ and who woul d be entitled to claiman
interest in conpensation if the | and were
acquired under this Act."

"Section 17 - Special powers in cases of
urgency -(1) In cases of urgency, whenever
the Appropriate Government so directs, the
col l ector, though no such award has been nade
may, on the expiration of fifteen days from
the publication of the notice nentioned in
section 9, sub-section (1), [take possession
of any | and needed for a public purpose].
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Such | and shall thereupon vest absolutely in
the Governnent, free fromall encunbrances.

(2) Whenever owi ng to any sudden change in
the channel of any navigable river or other
unf oreseen energency, it becones necessary
for any Railway Admi nistration to acquire the
i medi at e possession of any land for the

mai nt enance of their traffic or for the

pur pose of making thereon a river-side or
ghat station, or of providing convenient
connection with or access to any such
station, [or the appropriate Governnent
considers it necessary to acquire the

i mredi at e possession of “any land for the

pur pose of maintaini ng any structure or
system pertaining to irrigation, water
suppl y, drai nage, road conmuni cati on or
electricity,] the Collector may, imediately
after the publication of the notice nentioned
in sub-section (1) and with the previous
sanction of the appropriate CGovernment, enter
upon and take possession of such | and, which
shal | thereupon vest absolutely in the
Governnment free fromall encunbrances;

Provi ded that the Collector shall not
t ake possession of ‘any building or part of a
bui | di ng under this sub-section w thout
giving to the occupier thereof at |east
forty-eighty hours’ notice of his intention
so to do, or such longer notice as nmay be
reasonably sufficient to enabl e such occupier
to renmove his novabl e property from such
bui | di ng wi t hout unnecessary i-nconveni-ence.

(3) e

(3A) Bef ore taki ng possession of any | and
under sub-section (1) or sub-section (2), the
Col l ector shall, without prejudice to the

provi si ons of sub-section (3), -

(a) tender paynment of eighty per centum of
the compensation for such land as

estimated by himto the persons

interested entitled thereto, and

(b) pay it to them unless prevented by sone
one or nore of the contingencies

mentioned in section 31, sub-section

(2), and where the Collector is so

prevented, the provisions of section 31
sub-section (2), (except the second

proviso thereto), shall apply as they

apply to the paynent of conpensation

under that section

(3B) o

(4) In the case of any land to which, in the
opi nion of the appropriate Governnent,

the provisions of sub-section (1), or
sub-section (2) are applicable, the

appropriate Government may direct that
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the provisions of section 5A shall not
apply, and, if it does so direct, a
decl arati on may be nmade under section 6
in respect of the land at any tine
[after the date of the publication of
the notification under section 4, sub-
section (1)."

These provisions clearly provide protection to a
person whose land is to be acquired by providing right
to object to the proposed acquisition of any | and
notified under Section 4; opportunity of hearing is
al so provided to show that the proposal to acquire the
| and was unwarranted; such opportunity avail abl e under
Secti on 5A cannot be denied except in case of urgency.

Section 17 confers-extraordinary powers on the
aut horities under which it can dispense with the norma
procedure | aid down under Section 5A of the Act in
exceptional case of ‘urgency. Such powers cannot be
lightly resorted to except in case of real urgency
enabl i ng the Governnent to take inmedi ate possession of
the I and proposed to be acquired for public purpose. A
publ i c purpose, however, |audable it may be, by itself
is not sufficient to take aid of Section 17 to use this
extraordi nary power as use of such power deprives a
| and owner of his right in relation to immoveabl e
property to file objections for the proposed
acqui sition and it ‘also dispenses with the inquiry
under Section 5A of the Act. The Authority must have
subj ective satisfaction of the need for invoking
urgency clause under Section 17 keeping in mnd the
nature of the public purpose, real urgency that the
situation demands and the tinme factori.e. whether
t aki ng possession of the property can wait for a
m ni mum period within which the objections could be
received fromthe | and owners and the inquiry under
Section 5A of the Act could be conpleted. In other
words, if power under Section 17 is not exercised, the
very purpose for which the land is being acquired
urgently would be frustrated or defeated. Normally
urgency to acquire a land for public purpose does not
ari se suddenly or overnight but sometines such urgency
may ari se unexpectedly, exceptionally or
extraordi narily depending on situations such as dueto
eart hquake, fl ood or sonme specific time-bound project
where the delay is likely to render the purpose
nugatory or infructuous. A citizen' s property can be
acquired in accordance with [aw but in the absence of
real and genuine urgency, it may not be appropriate to
deprive an aggrieved party of a fair and just
opportunity of putting forth its objections for due
consi deration of the acquiring authority. Wile
appl yi ng the urgency cl ause, the State shoul d indeed
act with due care and responsibility. 1nvoking urgency
cl ause cannot be a substitute or support for the
laxity, lethargy or lack of care on the part of the
State Admi nistration

Life of Requisitioning and Acquisition of
| movabl e Property Act, 1952 was extended fromtinme to
time by various anmending Acts. Finally by Act No. 20
of 1985, the period was extended to retain the
properties under the said Act for a nmaxi mum period of
two years which expired on 10.3.1987. The Statenent of
nj ects and Reasons of this Act - No. 20 of 1985 are as
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foll ows: -

"According to the provisions of the
Requi si tioning and Acqui sition of |movable
Property Act, 1952 as these existed

i medi ately before the amendnent of the Act
by ordi nance No. 2 of 1985, all the
properties, which were requisitioned prior to
the anendnent of the aforesaid Act in 1970,
were required to be rel eased fromrequisition
or acquired by the 10th March, 1985.

However, it was found that sone of the
properties requisitioned under the above Act
are required to be retained by the Mnistry
of Defence, Mnistry of Wrks and Housi ng and
al so sone other M nistry/Departnent and Del hi
Admi ni stration for public purposes. Although
Government. i s expeditiously inmplementing the
policy of ‘acquiring or releasing from

requi siti'on‘the requisitioned properties, a
nunber of themare expected to be needed by
the CGovernment even after the 10th March
1985, for public purposes. ~The Mnistry of
Def ence is taking action for either rel easing
or acquiring the requisitioned properties
(including land). Simlarly, in the case of
M nistry of Wirks and Housing, the need to
continue the properties under requisition
beyond the aforesaid date is dueto shortage
of office accomvpdation for various

M ni stry/ Departnents and al so due to a few
cases bei ng under adjudication by courts of
law. The Mnistry of Wrks and Housing has
constructed a new office building in Calcutta
for the Govt. offices |ocated in

requi sitioned properties and, therefore, nost
of the requisitioned properties.in Calcutta
are expected to be rel eased fromrequisition
shortly. An office building is nearing

conpl etion in New Bonbay al so and the sane is
likely to be allotted as alternative
acconmmodation to the eligible offices |ocated
in requisitioned properties. It was,
therefore, decided to extent the nmaxi num

peri od for which properties could be retained
under requisition by a period of two years.

2

3. In the circunstances stated above, the
Act was anended through the Requisitioning

and Acqui sition of |nmovable Property
(Amendrent) Ordi nance, 1985 (2 of 1985) so as
to extend the period for which the properties
could be retai ned under requisition by two
years and to provide for revision of the
recurring part of the conpensation."

(enphasi s suppli ed)

This Court in the case of H D. Vora vs. State of
Maharashtra & Ors. [1984 (2) SCR 693] dealing with the
scope of Requisitioning and Acquisition of |Imovable
Property Act, 1952 in relation to Il ength of the period
for which the properties requisitioned could be
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continued, has observed thus:-

"The two concepts, one of requisition and the other
of acquisition are totally distinct and i ndependent.
Acqui sition nmeans the acquiring of the entire title
of the expropriated owner whatever the nature and
extent of that title may be. The entire bundl e of
rights which was vested in the original hol der passes
on acquisition to the acquirer leaving nothing to the
former. Vide : Observations of Mikherjee, J. in
Chiranjit Lal case (Chiranjit Lal v. Union of India,
1950 SCR 869 : AIR 1951 SC 41). The concept of

acqui sition has an air of permanence, and finality in
that there is transference of the title of the
original holder to the acquiring authority. But the
concept of requisition involves merely taking of
"domai n or control over property w thout acquiring

ri ghts of ownership" and must by its very nature be
of tenporary duration. If requisitioning of property
could legitimately continue for an indefinite period
of time, the distinction between requisition and
acquisition would tend to becone blurred, because in
that event for all practical purposes the right to
possessi on and enjoynent of the property which
constitutes a major constituent elenent of the right
of ownership woul d 'be vested indefinitely w thout any
limtation of time in the requisitioning authority
and it would be possible for the authority to
substantially take over the property without
acquiring it and paying full market val ue as
conpensati on under the Land Acquisition Act, 1894. W
do not think that the Governnent can under the guise
of requisition continued for an indefinite period of
time, in substance acquire the property, because that
woul d be a fraud on the power conferred on the
government. If the CGovernnent wants to take over the
property for an indefinite period of tinme, the
Government nust acquire the property but it cannot
use the power of requisition for achieving that

obj ect. The power of requisition is exercisable by
the Government only for a public purpose which'is of
atransitory character. If the public purpose for
which the premi ses are required is of a perennial or
per manent character fromthe very inception, no order
can be passed requisitioning the prem ses and in such
a case the order of requisition, if passed, would be
a fraud upon the statute, for the Government woul d be
requi sitioning the prem ses when really speaking they
want the prem ses for acquisition, the object of
taking the prem ses being not transitory but

permanent in character. Were the purpose for which
the premises are required is of such a character that
fromthe very inception it can never be served by
requi sitioning the prem ses but can be achi eved only
by acquiring the property which would be the case
where the purpose is of a pernmanent character or
likely to subsist for an indefinite period of tineg,
the CGovernment may acquire the prem ses but it
certainly cannot requisition the prem ses and
continue the requisitioning indefinitely. Here in the
present case the order of requisition was made as far
back as April 9, 1951 and even if it was nade for
housi ng a honel ess person and the appellant at that
time fell within the category of honel ess person, it
cannot be allowed to continue for such an
inordinately long period as third years. W nust
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therefore hold that the order of requisition even if
it was valid when nmade, ceased to be valid and
effective after the expiration of a reasonabl e period
of time. It is not necessary for us to deci de what
period of time may be regarded as reasonable for the
conti nuance of an order of requisition in a given
case, because ultimately the answer to this question
nust depend on the facts and circunstances of each
case but there can be no doubt that whatever be the
public purpose for which an order of requisition is
made, the period of time for which the order of

requi sition may be continued cannot be an
unreasonably | ong period such as thirty years. The
H gh Court was, therefore, in any view of the matter,
right in holding that in the circunstances the order
of requisition could not survive any |longer and the
State CGovernnent was bound to revoke the order of
requi sition and derequisition the flat and to take
steps to evict the appellant fromthe flat and to
hand over vacant possession of it to the third
respondent. "

(enphasi s suppli ed)

In these appeal s al so, the properties in question

had been under requisition for a very long tine. It
appears, the Union Wirks and Housing M nister on
28.3.1985 assured the Lok Sabha that the Governnent
woul d return all requisitioned properties w thin two
years or acquire it permanently after paying
conpensation. This announcenent cane at the end of the
debate on the Requisitioning and Acquisition of

| mmovabl e Property (Anendnent) Bill, 1985 which | ater
becane Act. Fromthe debate, it is al'so clear that the
Nati onal Conference Menber mentioned about the
difficulties faced by many people whose properties were
requi sitioned for one purpose or the other. The

M nister informed that he had witten letter to the
concerned for making arrangenents for vacating or
permanently acquiring the properties wthin next two
years.

The O fice Menmorandum dated 9.7.1979 reads: -

“"Del hi Adm ni stration, Del hi
(Public Wrks Departnent)
Vi kas Bhawan, New Del hi .

No. F.13/22/79-PWY Al | ot/ 8397 Dat ed
9.7.1979

OFFI CE MEMORANDUM

Due to anendnent in the
Requi si ti oni ng and Acquisition of
| movabl e Property Act, 1952 and as per
Deci sion of the Executive Council all the
requi sitioned/ | eased houses which are with
the Adm nistration for nore than 10 years
are to be released to their owners
i medi ately. As such it has since been
deci ded by the Adm nistration to conmpile a
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priority list of the occupants of

requi sitioned/ | eased houses with a viewto
allot them alternative acconmodati on on
priority basis. Al the occupants of

requi sitioned/ | eased houses are requested
to furnish the relevant information in the
encl osed perforna by 16.7.1979 failing

whi ch, the officer concerned will be
liable for eviction fromrequisitioned
house wi t hout provision for alternative
accommodation. This may pl ease be noted.

( L.d. Gupta)
Under Secretary (PWD)

Shri K. K. Kanra,
Exchange Stores
13, Alipur Road, Del hi

Despat cher,

P.WD./L.S.G Deptt.

Del hi Adninistration

|.P. Estate, N.Delhi-110001"

(enphasi s suppl i ed)

One nore aspect to be noticed is, as observed by

the H gh Court, that the properties in question
continued to be in possession of the appellants; in

ot her words, there was no urgency of taking inmediate
possessi on nor there was any imedi ate threat of

di spossessing themfromthe properties. = At the nost,
after the I apsing of the Requisition Act on 10. 3. 1987,
their possession over the properties woul'd have been
unaut hori zed, may be so | ong they continued in

unaut hori zed possession of the properties, they were
liable to pay damages for their occupation for few

nont hs during which period they could have conpl et ed
acqui sition proceedings in the normal course without
resorting to provisions of Section 17 (1) & (4) of the
Act. During the course of the hearing, we specifically
asked the | earned counsel for the appellants in this
regard, the only answer was that the appellants being
Union of India & others did not want to remain in the
unaut hori zed possession of the properties. W are not
convinced by this reply so as to justify invoking
urgency clause to acquire the properties. Having regard
to the facts and circunstances of the case in these
appeal s, the authorities could have conpleted

acqui sition proceedings in couple of nonths even after
provi di ng opportunity for filing objections and holding
i nquiry under Section 5A of the Act if they were really
seri ous.

In the Objects and Reasons of Act No. 20 of 1985,
it is stated that all the properties which were
requi sitioned prior to the anendnent of the Act in 1970
were required to be released fromrequisition or
acquired by March 10, 1985; although Government is
expedi tiously inplenmenting the policy of acquiring or
rel easing fromrequisition the requisitioned
properties, a nunber of them are expected to be needed
by the Governnent even after the 10th March, 1985 for
public purposes; the Mnistry of Defence is taking
action for either releasing or acquiring the
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requi sitioned properties. It was, therefore, decided
to extend the maxi mum period for which the properties
coul d be retained under requisition by a period of two
years. Thus, it is clear that the authorities were
aware that the properties were to be rel eased or
acquired and the maxi mum peri od was extended upto two
years for the purpose. From 1985 to 1987 they had
sufficient time to acquire the properties in question
in the usual course. They had enough tinme to provide
opportunity for filing objections and hol ding inquiry
under Section 5A of the Act. There was no need to

i nvoke Section 17 of the Act. The O fice Menorandum
dated 19.7.1979 extracted above shows that the
Executive Council took the decision in view of the
amendnment in the Requisition.and Acquisition of

| mmovabl e Property Act, 1952 with all the

requi sitioned/| eased houses which were with the

Admi ni stration for nore than 10 years were to be

rel eased to their owners inmmediately and all the
occupants of requisitioned/| eased houses were requested
to furnish the relevant information by 16.7.1979
failing which the officer concerned will be liable for
eviction fromthe requi sitioned house w thout provision
for alternative accommodati on. Here again, it is clear
that the authorities were in know of the situation in
the year 1979 itself.” Further the m nutes of the
neeting held on 8.4.1985 in the roomof Secretary

(PWY L&D), Del hi Administration, Del hi show that the
position regarding all the requisitioned properties in
Del hi which were requisitioned under the 1952 Act was
reviewed. The said neeting was attended by (1)
Secretary (PWD&L&D), (2) Joint Director (Training), (3)
Additional District Magistrate (Registration) and Under
Secretary (LA). In the said neeting, it was decided
that all the pre-1970 residential buildings which were
partially requisitioned and were not in full occupation
of Del hi Adm nistration should be de-requisitioned in
st ages.

It was noted that some of the requisitioned
bui | di ngs which were fully occupied for
residential/office purposes by the various departnents
of the Del hi Administration and which buildings are
essentially required for the functioning of such
departrments shoul d be acquired under the Act.

Shri V. N. Khanna pointed out that in cases where
the buil di ngs/properties were to be acquired under the
Act, 80% of the conpensation was to be given at the
stage of notice itself.

In this neeting, cases of requisitioned buildings
were reviewed in details and recommendati ons were nade
in respect of each property.

It was al so noticed that the acquisition of
bui | di ngs was going to be prol onged affair; initially
those properties which have been surveyed by ADM
(Requi sition) and recomended for acquisition/de-
requisitioning vide letter dated 27.3.1985 may be taken

up.

Thus, fromthe Statement of bjects and Reasons of
the Act 20 of 1985, Statement by the concerned M nister
to Lok Sabha on 28.3.1985, the Ofice Menorandum
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af orenmenti oned and the m nutes of neeting dated
8.4.1985, it is sufficiently clear that the appellants
were fully aware that they had to nake arrangenents
either for acquiring the properties or de-

requi sitioning them by naking alternate arrangenent
within a period of two years i.e. upto 10.3.1987

i nasmuch as no further extension of the Requisition Act
was possible. Further having regard to the
observations nmade by this Court in the case of Vora
(supra), there would have been no justification for the
appel l ants to continue properties in question under the
Requi sitioning Act any nore. |f the appellants were
really serious in acquiriing the properties in question
they had al nost 2 years tinme even after taking the
decision to acquire them or derequisition themwthin
whi ch tinme, acquisition proceedings could be conpleted
in the usual course without depriving the respondents
of their valuable right to file objections for

acqui sition and w thout dispensing with inquiry under
Section 5A of the Act.

The Hi gh Court was not right in holding that
wi t hout expression of ‘urgency in the inmpugned
notification itself, it could not be sustained, but
then the H gh Court did not rest its conclusion only on
this. Having exam ned the facts and ci rcunst ances of
the case, it was found that there was no naterial and
the circunstances even to have subjective satisfaction
by the authorities to.invoke urgency clause under
Section 17 of the Act. This urgency was comon in
respect of all the 14 properties as already noticed
above in the cases of Banwari Lal as well as Shakuntal a
Gupta aforenentioned. The finding of fact that there
was no urgency for invoking Section 17 has becone
final. This finding holds good even for these appeals.
Having regard to the facts and circunstances and the
materi al avail able on record, we are of the view that invocation
of urgency clause was without justification and was untenable as
held in Banwari Lal and Shakuntal a Gupta. This Court in State of
Punjab & Anr. vs. Gurdayal Singh & Ors. [(1980) 2 SCC 471] as to
the use of energency power under Section 17 of the Act has
observed that "it is fundamental that conpulsory taking of a
man’s property is a serious matter and the snaller the man the
nore serious the matter. Hearing himbefore depriving himis both
reasonabl e and pre-enptive of arbitrariness; and-denial of this
adnministrative fairness is constitutional anathema except for
good reasons. Save in real urgency were public interest does not
brook even the m nimumtinme needed to give a hearing | and
acquisition authorities should not, having regard to Articles 14
(and 19), burke an enquiry under Section 17 of the Act. Here a
sl unmberi ng process, pending for years and suddenly“exciting
itself into inmedi ate forcible taking, nakes a travesty of
emer gency power."

In On Prakash and Another vs. State of U P. & Os.
[(1998) 6 SCC 1] referring to State of Punjab vs.
Gurdiyal Singh (supra), this Court in para 21 has
observed that "according to the said decision, inquiry
under Section 5A is not nerely statutory but also has a
flavour of fundanental rights under Articles 14 and 19
of the Constitution though right to property has no
| onger remmi ned a fundanental right, at |east
observation regarding Article 14 vis-a-vis Section 5A
of the Land Acquisition Act would remain apposite.”
In the present appeals, the appellants have not been
abl e to show before the H gh Court any genui ne




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 25

subj ective satisfaction dependi ng upon any rel evant
material available to the State authorities at the time
when they issued the inpugned notification under
Section 4(1) of the Act and di spensed with Section 5A
inquiry taking aid of Section 17(4) of the Act. A
bench of three | earned Judges of this Court in Narian
Govind Gavate & O's. vs. State of Maharastra & Os.
[(1977) 1 SCC 133] has expressed that Section 17(4)
cannot be read in isolation from Section 4(1) and 5A of
the Act and has expressed that having regard to the
possi bl e objections that may be taken by the | and
owners chal | engi ng the public purpose, normally there
will be little difficulty in conpleting inquiries under
Section 5A of the Act very expeditiously. In the sane
judgrment, it is also stated that "The mind of the

of ficer or authority concerned has to be applied to the
guesti on whether there is an urgency of such a nature
that even the summary proceedi ngs under Section 5A of
the Act should be elimnated. It is not just the

exi stence of an urgency but the need to dispense with
an inquiry under Section 5A which has to be

consi dered. "

The vari ous deci sions cited on behalf of the
appel l ants in support of their subm ssion that there
was justification in invoking urgency clause for
acquiring the properties in question were on the facts
of those cases where either urgency was made out or
where it was shown that rel evant material and data was
avail able at the time of issuing notification invaking
urgency clause. |In the case of Deepak Pahwa & Ors. vs.
Lt. CGovernor of Delhi & Os. [1984) 4 SCC 308] one of
the grounds rai sed was that |ong period of 8 years was
spent in inter-departmental correspondence which showed
that there was no urgency to invoke Section 17(4) of
the Act. In that context, the Court observed that
"Very often persons interested in'the | and proposed 'to
be acquired make various representations to the
concerned authorities against the proposed acqui sition
This is bound to result in a nmultiplicity of enquiries,
conmuni cati ons and di scussions | eading invariably to
delay in the execution of even urgent projects. Very
often the del ay nmakes the problemnore and nore acute
and increases the urgency of the necessity for
acquisition." The Court proceeded on the assunption
that the pre-notification delay could have been caused
by representati ons made by the aggrieved parties but
this case is not an authority to say that in the
absence of material to justify urgency clause and | ong
delay in issuing the notification could be ignored or
condoned to uphold the validity of such notification
In Chaneli Singh & Os. vs. State of U P. & Anr.

[ (1996) 2 SCC 549], the observations of the Court that
| arger the delay, greater be the urgency was in the
context of the facts of that case having regard to the
public purpose involved therein for invoking the
urgency clause. |In that case, the Court appeared to
think that very often the officials due to apathy in
the inplementation of the policies and progranmes of
the CGovernment thensel ves adopt dilatory tactics which
| eads the aggrieved party to challenge the invocation
of urgency. The Court took note of the fact that
urgency clause was invoked in that case for providing
house sites to the dalits and the poor which is a

nati onal problem This is not an authority to condone
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or ignore the laxity or lethargy or carel essness on the
part of the authorities in invoking urgency clause to
exerci se speci al powers under Section 17 of the Act to
cover up their delay and | aches wi thout there being any
justification or material justifying invoking of
urgency clause. |In the case of Union of India vs.
Ghanshyam Das Kedia [(1996) 2 SCC 285], this Court has
taken the view that the notification need not
specifically recite the nature of urgency and it is
enough if the records disclosed the consideration by
the CGovernment on the urgency for taking action under
Section 17(1) & (4) of the Act. This position was not
di sputed before the H gh Court and is al so not
contested before us. The view of Hi gh Court in this
regard that the notification.itself nust specifically
state about the nature of urgency and in its absence
the notification gets vitiated, cannot be accepted.
But as -already observed above, the Hi gh Court did not
qgquash the notification only on the ground of non-
nmentioning of urgency in the-inmpugned notification but
it has also independently considered and concl uded t hat
no material was placed beforethe Court to show that
materi al and circunstances were avail abl e before the
authorities at the relevant time to invoke the urgency
cl ause to exercise/ powers under Section 17 of the Act.
"Urgency’ for invoking of Section 17 of the Act should
be one arising naturally out of circunstances, which
exi st when the decision to acquire the land is taken
and not such, whichis the result of serious |apse or
gross delay on the part of Acquiring Authority.
However, the position may be different where the del ay
is caused or occasioned by the | andowner hi nsel f.
Failure to take tinely action for acquisition by the
authorities of the Union of India cannot be a ground to
i nvoke the urgency clause to the serious detrinment of
the right of the | andowner to raise objections to the
acqui sition under Section 5-A

In Civil Wit Petition No. 229/92 filed by Sudhir
Choudhrie, (the respondent in SLP No. 9264/2003), a
contention was raised on behalf of the appellants
herein that the wit petitioner’s case suffered from
del ay and | aches. The |earned Single Judge having
regard to the facts and circunstances of the case
concluded that the wit petition could not be disnissed
on the ground of delay holding that the wit petitioner
had been pursuing his remedies in the court of |aw
agai nst the proposed action of the appellants. The
Di vi sion Bench of the Hi gh Court in the order under
challenge in regard to the delay in filing the wiit
petition agreeing with the |Iearned Single Judge has
stated thus:-
"Before parting, we nay however notice that
the appellant had raised a question of delay
infiling the wit petition by the first
respondent in wit petition No. 229/92 which
is the subject matter of LPA No. 10/1995.
However, the |earned single Judge not only
accepted the explanation for the all eged
del ay but also entertained the wit petition
and decided the same on nerits. W,
therefore, are of the opinion that it is not
a fit case where this court should interfere
with the said judgment on the afore-nentioned
ground. "

Ground of delay is not raised by the appellants in
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the SLP. In this view, the contention urged on behal f
of the appellants that the wit petition No. 229 of
1992 ought to have been dismissed on the ground of
del ay and | aches cannot be accepted.

The argument advanced by the | earned counsel on
behal f of the appellants that the arbitrator could not
be appointed by the High Court in the absence of any
agreenment for appointnment of arbitrator to determne
the danmages and there being no prayer in that regard in
the wit petition, cannot be accepted. This Court
di sm ssed the SLP No. 4458 of 1991 filed by the
appel | ants agai nst the order dated 4.2.1991 made by the
Hi gh Court in Banwari Lal’s case. Wile dismssing the
said SLP on 22.3.1991, may be in the light of the
argunent made on behal f “of the appellants that
arbitrator could not be appointed, this Court expressly
made it clear that the arbitrator appointed by the High
Court may give award and the sane may be filed before
the H gh Court for appropriate orders. Civil Appea
No. 518 of 1998 filed by the appellants against the
order made in the wit petition No. 894 of 1987 filed
by Shakuntal a Gupta was di sposed of by this Court on
14.11. 2000 foll owi ng Banwari Lal’'s case which included
appoi ntnent of arbitrator. 1In the said order, this
Court did not find any sustainable ground raised in the
appeal to nmake any distinction or difference fromthe
case of Banwari Lal and others. Hence it follows that
order of appointnment of arbitrator made in Shakuntal a
Gupta’'s case was al so upheld by this Court. The
| earned Single Judge passed the order in the wit
petition appointing arbitrator to determ ne the danages
payabl e by the Del hi Adm nistration instead of naking
the petitioners to run to the civil court for that
purpose after spending several years in the court. |In
t he i npugned order, the Division Bench of the High
Court has upheld the same. Since the order appointing
arbitrator in the cases of Banwari Lal and Shakuntala
Gupta is upheld by this Court, we have no good reason
to take a different view On the other hand, we-are in
respectful agreenent with the sane having regard to the
facts and circunstances of the case.

The alternative argunment urged on behal f of the
appel lants that if the impugned notification suffers
frominfirmty in relation to invoking urgency clause,
it can be quashed only to the extent of invoking the
aid of Section 17 and the said notification can be
sustained confining it to Section 4 of the Act, cannot
be accepted. Oherw se, the sane common notification
st ands quashed in respect of the few parties as in the
cases of Banwari Lal and Shakuntala Gupta and it stands
sustained in respect of others i.e. respondents in
these appeal s | eading to anomal ous situation. Added to
this, if the argument, as advanced on behal f of the
Union, is accepted, the notification under Section 17
of the Act invoking urgency clause would stand quashed
but the I andowner, woul d nonethel ess be deprived of the
possessi on of the property as al so payrment of 80% of
conpensati on under Section 17(3A) of the Act. Such an
unj ust result cannot be allowed to happen by quashi ng
the notification in part only to the extent of Section
17 of the Act and naintaining it for the purpose of
Section 4 of the Act. Thus, having regard to the facts
and circunstances brought on record in these appeals,
it is not possible to accept this argument particularly
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when the very foundation of invoking Section 17 was
invalid and unjustified as upheld by this Court in
Banwari Lal and Shakuntal a Gupt a.

Since we are of the view that the decisions in
Banwari Lal and Shakuntal a Gupta cover these appeals
agai nst the appellants, we do not consider it necessary
to deal with the contention that due to non-conpliance
of sub-section (3A) of Section 17 of the Act, the
entire acquisition proceedings were vitiated. Further
when we are uphol di ng the inmpugned conmon order on
ot her grounds, we do not wish to deal with this
contention.

One nore contention urged on behalf of the
appel lants in SLP (C) No. 5451/2003 nanely that the
wit petition filed by the respondents being tenants
was not  maintainable, is required to be dealt with. It
does not appear that this contention was urged before
the Division Bench of the High Court. |In the Iight of
the decision of this Court-in Minicipal Corporation of
G eater Bonbay vs. |Industrial Devel opnent I|nvestnment
Co. Pvt. Ltd. & Os. [(1996) 11 SCC 501], it cannot be
said that in no case, the tenant of the land which is
sought to be acquired under the provisions of the Act
can chal l enge the acquisition proceedings. It is clear
from Section 5A(3) of the Act that for the purpose of
the said Section, a person shall be deened to be
interested in |land who would be entitled to claiman
interest in conpensation if the l'and were acquired. In
an appropriate case, a tenant having sufficient
subsisting interest in the |and can challengethe
acqui sition proceedings. |In view of the facts and
ci rcunst ances of the case, the | earned Single Judge did
not dismss the wit petition as not maintainable on
the ground that the tenant could not maintain the wit
petition. The Division Bench of the H gh Court also /did
not disturb the order of the | earned Single Judge.

This apart, the very same notification being conmon is
guashed at the instance of other wit petitioners. In
this view, at this stage, the contention urged on
behal f of the appellants that wit petition filed by a
tenant was not mmi ntainabl e cannot be accept ed.

Thus, having regard to all aspects and for the
reasons stated and di scussi on made above, we do not
find any merit in these appeals. Hence, they are
di sm ssed. No costs.




