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ACT:

Contract, Act, 1872,  s., 55-Tine to be regarded as essence
of contract--Conditions for-Specific per for mance- Whet her
decree can be granted unless party claimng can show he was
ready and willing at all times to performhis part.

HEADNOTE

G and his son C the first and second appellants, were
owners of a plot of land which they verbally agreed to sel
to the respondent on March 5, 1959, at a time when P
another son of G was on trial for murder and the |latter
urgently needed funds for his defence. On that ‘date, as
agai nst the total agreed price of Rs. 15,106 the  respondent
paid them Rs. 1006 as an advance anount for which a receipt
was executed by the two appellants. No time was fixed for
the conpletion of the sale. On April 4, 1959, upon receipt
of anot her anmpbunt of Rs. 2,000 fromthe respondent, the two
appel l ants executed a witing stipulating that the sal e deed
woul d be executed on or before April 15, 1959. This witing
al so incorporated a default clause inmposing a penalty upon
the party failing to conplete the sale by the agreed date.
The sale deed was however not executed by that date for
which different reasons, were given by each of the parties.
On  April 15, another agreenent was executed whereby it was
agreed to conplete the sale by 30th April 1959 on'the sane
terns and conditions, but it was not conpleted by that date
ei t her. On July 30, 1959, appellants 1 and 2 wote to the
respondent stating that the agreenent was subject to a  spe-
cific undertaking that tine was of the essence of the
agreenment and since the respondent had failed to carry out
the agreement by April 30, 1959, the agreenent stood
cancel | ed and the advance anmount st ood forfeited.
Thereafter on July 9, 1959 appellants 1 and 2 agreed to sel
the land to the 3rd appellant. On August 3, 1959 the
respondent deposited the bal ance of the anmbunt payable by
himin a bank and i nforned the appellants that he was ready
and willing to carry out his part of the contract-, and he
called wupon appellants 1 and 2 to execute the sale deed
within 3 days agai nst paynent of the bal ance of the price.
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The appellants having failed to execute the sale deed the
respondent instituted the present suit against them for a
decree for specific performance of the agreenent.

The Hi gh Court reversed the decision of the Trial Court, and
decr eed t he claim of the r espondent f or specific
per f or mance.

On appeal to this Court,

HELD: (By Wanchoo and Shah, JJ., Bachawat , J.
di ssertation) Although the High Court had rightly held that
time was not of the essence of the contract, the finding of
the Trial Court that after entering into the contract the
respondent was not ready and willing to performhis part of
the contract nmust be ‘accepted; a decree for specific
performance of the contract could not therefore be granted.
The agreenents dated April 4 .and April 15 did not express in
unm st akabl e | anguage that tinme was to be of the essence and
exi stence of the default clause would not necessarily
evi dence such intention. Fixation of the period wthin
which 'the contract is to be performed does not nmke the
stipulation as to tinme of the essence of +the contract.
Intention-to nake

228

time of the essence of the contract may be evidenced by
either express stipulations or by circunmstances which are
sufficiently strong to displace the ordinary presunption
that in a contract of sale of land stipulations as to tine
are not of the essence. 1In the present case thene was no
express stipulation, and the circunstances were not such as
to indicate that it was the intention of the parties that
time was intended to be of the essence, of  the contract.
[ 233E-H, 238 E-F]

Janmshed Khodaram Irani v. Burjorji Dhunjibhai, I.L.R 40
Bom 289 and Stickney v. Keeble. L./R [1915] A.C. 386,
referred to.

Bef ore he could be awarded  a decree for specific
performance, the respondent had to prove his readi ness and
wi |l lingness continuously fromthe date of the contract till
the date of hearing of the suit to conplete his part of the
contract, and if he failed in that, his suit was liable to
fail. The Trial Court had found on the evidence that the
respondent was at no time ready and willing to perform his
part of the contract. This finding was never chall enged
before the High Court and the H gh Court did not hold that
the finding was incorrect. [234 C

Ardeshir Mamma v. Flora Sassoon, L.R 55 1.A 360, referred
to.

(Per Bachawat J. dissenting) : There was no specific issue

on the question whether the respondent was ready and willing
to performthe contract. The Trial Court was clearly  wong
in inferring that the respondent was not ready and ~wlling
to performthe contract fromthe fact that from April 30

1959 wupto the middle of July 1959 the respondent had not
taken any steps in the matter and from his failure to
explain the delay. |If the respondent was guilty of aches,
it was the duty of the appellants to fix a reasonable tine
for the conpletion of the sale. Mere delay, short of waiver
or abandonnent of the contract, is no ground for refusing
relief, nor is it evidence of lack of readiness -and
willingness. The materials on the record clearly indicated
that the ’'respondent was at all material tines ready and
willing to performthe contract. [239 E; 241 D F]

Jamshed v. Burjorji, (1916) L.R 43 I.A. 26 and Bank of
India Ltd. v. Janmsetji A H Chiney and Ms. Chi noy and
Conpany, (1949) L.R 77 I.A 76, referred to.
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JUDGVENT:

ClVIL, APPELLATE JURISDICTION : Civil Appeal No. 1043 of
1965.

Appeal by special l|eave fromthe judgment and order dated
Decenber 17, 1964 of the Madras Hi gh Court in Appeal Suit
No. 375 of 1961.

H. R Gokhal e and R Ganapathy lyer, for the appellants.

A K. Sen and R Copal akrishnan, for the respondent.

The Judgrment OF WANCHOO and SHAH, JJ. was delivered by SHAH
J. BACHAWAT, J. delivered a dissenting Opinion

Shah, J. This appeal with special |leave is filed against the
j udgrment of the Hi gh Court of Judicature at Madras reversing
the decree of the Subordinate Judge, Rammathapuram in
original suit No. 30 of 1959. . Gonathi nayagam Pillai and his
son Chinnathanbia hillai-hereinafter collectively referred
to as appellants

229

1 &2 -were owners of a plot of |and Survey No. 1155/2-3 in
village Periyakulam District Ramathapuram In March 1959,
Pal ani appa Pillai son of the first appellant was standing
trial in a Crimnal Court for the offence, of nmurder and the
first appellant was inneed of funds to defend him On
March 5, 1959 appellants 1 & 2 agreed verbally to sell S
No. Il 5 5/2-3 to Palaniswam Nadar -respondent in this
appeal -for Rs. 15,6106/- and received Rs. 1006/- in part
paynment of the price. No time was fixed for conpletion of
the sale. A receipt Ext. A-1 was executed by appellants 1
reciting that the land was agreed to be sold by
appellants 1 & 2 to the respondent and that Rs. 1006/- were
received as "advance anount." On March-31, 1959 Pal ani appa
Pillai was convicted of the offence of nurder and sentenced
to inprisonment for life. On April 4, 1959 appellants 1 & 2
received Rs. 2,000/- fromthe respondent and executed a
witing stipulating that the sale deed will be executed on
or before April 15, 1959. It was recited in that witing
that appellants 1 & 2 had agreed to sell on March’ 5, 1959
and had received Rs. 1006/- on that date, and Rs. 2,000/- on

& 2

April 4, 1959 and it was further recited that appellants 1 &2

hall settle the aforesaid sale within 2nd Chittiral,
Vi khari (15th April 1959) in favour of" the respondent "t hat
the anmpbunt shall be paid as per the particulars of the

recei pt of sale consideration; that even though" appellants
1 & 2 "are prepared to settle the sale accordingly, if" the
respondent "raises any objection whatever to settle the
sal e, he shall |ose the advance ampunt of Rs. 3006/- (Rupees
Three thousand and six only); and that, even  though" the
respondent "is prepared to settle the sale, if" appellants 1
& 2 "raise any objection whatever to settle the sale, they

shall add a sumof Rs. 3000/- to the aforesaid  advance
amount of Rs. 3006/- and pay in all, a sumof Rs.  6006/-
(Rupees six thousand and six only) to" the respondent. The

agreement clearly incorporated a default clause inposing
penalty upon the party failing to carry out the ternms of the

contract. But the sal e deed was not executed on or before
April 15, 1959. Different reasons were given by the parties
for not conpleting the sale by the date stipulated. It was

the case of the respondent that appellants 1 & 2 wanted to
consult a lawer and to ascertain whether it was necessary
to secure attestation by the first appel l ant’s son
Pal ani appa and hi s daughters because the property originally
bel onged to U agammal, wife of the first appellant. It was
the case of appellants 1 & 2 that they were full owners of
the land agreed to be sold and that the children of the

S
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first appellant were not interested in the land and the
respondent set up false excuses and neglected to take the
sale deed as stipulated. On April 15 1959, anot her
agreenment was executed. It was recited in the agreenent

As certain unforeseen circunstances have

arisen to settle the sale on this day as has

been fi xed as per the

230

Agreenent executed on 4th April 1959 by us

three Individuals, we have decided to consult

the Vakil so as to settle the sale within 30th

April 1959 and to settle the sale and to bind

ourselves ‘as per the conditions nentioned in

the previous Agreenent shoul d whonsoever fai

to finalise the sale.™
The sale was not conpleted even on April 30,1959. On July
30, 1959, appellants 1 & addressed a letter to t he
respondent, stating that the agreenent of sale was subject to
a "specific undertaking" that tinme was of the essence of the
agreenment. _and it was tw ce extended at the request of the
respondent, and since the respondent had failed to carry out
the agreenment even by April 30, 1959, the agreenent stood
cancelled and the anmount- of Rs. 3006/- paid by t he
respondent stood forfeited. On July 31, 1959 the Appellants
agreed to sell the land to P. K. Banarusani Nai du-who will
herei nafter be referred to as appellant ‘No. 3. On August 3,
1959 the respondent deposited the bal ance payable by him
under the agreenent of sale in a Bank ,and by |letter dated
August 4, 1959 inforned appellants 1 & 2 that time was not
of the essence, and that he was ready and willing to carry
out his part of the contract, and the respondent call ed upon
appellants 1 & 2 to execute a sale deed within three days of
the receipt of the letter against paynent of the balance of
the price. He also offered to purchase the stanp paper and
to have the sal e deed prepared for execution.
Appel lants 1 & 2 having failed to execute the sal e-deed the
respondent instituted original suit No. 30 of 1959 in the
Court of the Subordinate Judge, Ramathapuram agai nst
appel lants, 1, 2 & 3 and one Sethuranali ngam Pillai (who was
i mpl enented on the ground that he was a nortgagee ~of the
property by deed executed on Septenber 15, 1952 for Rs.
6000/-) for a decree for specific performance of the
agreenment, alleging that he was at all material tinmes  ready
and willing to performhis part of the contract and to
obtain the sale deed and it was only at ~the request of
appellants 1 & 2 that execution of the sale deed was twice
post poned and that appellants 1 & 2 had committed breach of
the contract. The suit was resisted by appellants 1, 2 & 3.
The learned Trial Judge dism ssed the suit holding /that
under the agreenents dated April 4, 1959 and April 15, 1959
time was of the essence, that even if it be held “otherwi se
the respondent "was never ready and willing to perform his
part of the contract", that he had commtted default in
carrying out his part of the bargain, that delay on the part
of the respondent to claimhis rights under the agreenent of
sale had caused the interest of the third appellant to
intervene and on that account the respondent was estopped
fromenforcing the agreenent, and that delay was evi dence of
abandonnent of the contract or of waiver of the right to
,enforce the contract. The Trial Judge accordingly rejected
the ,claimof the respondent for specific performance, but
awar ded on

231

a concession made by appellants 1 & 2 a decree for recovery
of Rs. 3006/- with interest at 6 per cent. fromthe date of
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the decree till realisation against appellants 1 & 2
Agai nst the decree, the respondent appealed to the High
Court of Judicature at Madras. The High Court opined that
time was not of the essence of the contract, that delay on
the part of the respondent in claimng conpletion of sale
between April 30, 1959 and July 30, 1959 was not undue del ay
and there was neither abandonment of the contract, nor
wai ver, and that "even as a defaulting party", as found by
the Trial Court, the respondent was entitled to a decree for
specific performance of the agreenent of sale. The High
Court accordingly reversed the decree passed by the Tria
Court, and decreed the claimof the respondent for specific
per f or mance.
In this appeal with special |eave, two questions fall to be
determ ned: (1) whether under the agreenment of sale, tine
was of the wessence; and (2) whether as alleged by
appel lants, 1, 2 & 3, the respondent was not ready and
willing to performhis part of the contract, and was on that
account di'sentitled to a decree for specific perfornmance.
The fact's ~which have a naterial  bearing on the first
guestion —have already been set out. Section 55 of the
Contract Act which deal s withthe consequences of failure to
perform an executory contract at or before the stipulated
time provides by the first paragraph
"When aparty to a contract promses to do a
certain thing at or before a specified tineg,
or certain things at or before specified
times,  and fails to do any such thing at or
bef ore the specified tine, the contract, or so
much of it _as has not been performed, becones
voi dable ~at the option of the promse if the
intention of the parties was that tine should
be of the essence of the contract."
It is not merely because of specification of tine at or
before which the thing to be done under the contract is
prom sed to be done and default in conpliance therewth,
that the other party may avoid the contract. Such an option
arises only if it is intended by the parties that tinme is of

the essence of the contract. Intention to nmake time of the
essence, if expressed in witing, nust be in language which
is unm stakable : it may also be inferred fromthe nature of

the property agreed to be sold, conduct of the parties  and
the surrounding circunmstances at or before the contract-
Specific performance of a contract wll ordinarily  be
grant ed, notwi thstanding default in carrying out t he
contract wthin the specified period, if having regard to
the express stipulations of the parties, nature of the
property and the surrounding circunstances, (it is. not
inequitable to grant the relief. |If the contract relates to
sale of immovable property, it would normally be presuned
that tinme was not of the
232
,essence of the contract. Mere incorporation in the witten
agreement of a clause inposing penalty in case of default
does not by itself evidence an intention to nake tinme of the
essence. In Janshed Khodaram lrani v. Burjorji Dhunjibha
(1) the Judicial Committee -of the Privy Council observed
that the principle underlying s. 55 of the Contract Act did
not differ from those which obtained under the Ilaw of
Engl and as regards contracts for sale of land. The Judicia
Comm ttee observed
"Under that Ilaw equity, which governs the
rights of the parties in cases of specific
performance of contracts to sell real estate,
| ooks not at the letter but at the substance
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of the agreenent in order to ascertain whether
the parties, notw thstanding that they naned a
specific time within which conpletion was to
take place, really and in substance intended
nmore than that it should take place within a
reasonable tine. . . . Their Lordships are of
opinion that this is the doctrine which the
section of the Indian Statute adopts and
enbodies in reference to sales of |and. It
may be stated concisely in the | anguage used
by Lord Cairns in Tilley v. Thomas (1867) L.
R 3 Ch. 61

"The construction is, and nust be, in equity
the same as . in a Court of law. A Court of
equity will “indeed relieve against, and
enforce, specific performance, notw thstanding
a failureto keep the dates assigned by the
contract, either for conpletion, or for the
steps towards conpletion, if it can do justice
between the parties, ‘and if (as Lord Justice
Turner said in Roberts v. Berry (1853) 3 De G
M & G 284), there is nothing in the 'express
stipul ations ~between the parties, the nature
of t'he property, or t he surroundi ng
ci rcunst ances,’ whi ch woul d make it
inequitable to interferewith and nodify the
legal right. This is what is neant, and al
that \is neant, when it is said that in equity
time is not of the essence of the contract.

of the three grounds mentioned by Lord
Justice Turner express stipulations’  requires
no comment. The 'nature of the property’ is

illustrated by the case of reversions, ' mnes,
or trades. The ’'surrounding circunstances’
must depend on the facts of each particular

case."
Their Lordships will add to the statenment just
guot ed these observations. The speci a

jurisdiction of equity to disregard the 'letter
of the <contract in  ascertaining what the
parties to the contract are to be taken _as
having really
(1) l.L.R 40 Bom 289.

233
and in substance intended as regards the tine
of its performance may be excluded by any
plainly expressed stipulation.  But to have
this effect the | anguage of the | stipulation
must show that the intention was to make the
rights of the parties depend on the observance
of the time limts prescribed in a  fashion

whi ch is unnistakable. The |anguage will have
this effect if it plainly excludes the ' notion
t hat these time limts were of nerel y

secondary inportance in the bargain, and that
to disregard them would be to di sregard

nothing that lay as its foundation. "Prim
facie, equity treats the inportance of such
time limts as being subordinate to the nmain
purpose of the parties, and it wll enjoin

speci fic performance notwi thstandi ng that from
the point of viewof a Court of Law the
contract has not been literally perfornmed by
the plaintiff as regards the tine [imt
specified."
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The Trial Court relied upon three circunstances in support
of its conclusion that time was of the essence of the
contract of sale : (i) though no time was prescribed by the
oral agreenent, in the agreenents witing dated April 4,
1959 and April 15, 1959 there were definite stipulations
fixing dates for performance of the contract; (ii) that the
second and the third agreements contained clauses which
i nposed penalties upon the party guilty of default; and
(iii) that appellants 1 & 2 were in urgent need of nobney and
it was to neet their pressing need that they desired to
effect sale of the property. But the agreenents dated Apri
4 and April 15 do not express in unn stakabl e | anguage that
time was to be of the essence and existence of the default
cl ause will not necessarily evidence such i ntention.
Fi xation of the period, within which the contract is to be
performed does not make the stipulation as to tine of the
essence of the contract: It is true that appellants 1 & 2
were badly in need of noney, but they had secured Rs. 3006/ -
from the respondent and had presumably tided over their
difficulties at least temporarily. There is no evidence
t hat when the respondent did not advance t he ful
consideration they nmade other arrangenents for securing
funds for their i mediate needs. Intention to nmake tinme of
the essence of the contract may be evidenced by either
express stipul ations or by circunstances whi ch are
sufficiently strong to displace the ordinary presunption
that in a contract of sale of land stipulations as to tine
are not of the essence. |In the present case there is no
express stipulation, and the circunmstances are not such as
to indicate that it was the intention of the parties that
time was intended to be of the essence of the contract. It
is true that even if tine was not originally of the essence,
the appellants could by notice served upon the respondent
call upon himto take the conveyance within the tine  fixed
and intimte that in default~ of ~conpliance wth t he
requisition the contract will be treated as can-

234

cel | ed. As observed in Stickney v. Keeble (1) where 'in a
contract for the sale of land the time fixed for ~ conpletion
is not nade of the essence of the contract, but the vendor
has been guilty of unnecessary delay, the purchaser nay
serve wupon the vendor a notice limting a time at the
expiration of which he will treat the contract as at an end.
In the present case appellants 1 & 2 have served no such
notice; by their letter dated July 30, 1959 they treated the
contract as at an end. |If the respondent. was otherw se
qualified to obtain a decree, for specific performance, his
right could not be determned by the letter of appellants 1
& 2.

But the respondent has clained a decree for specific
performance and it is for himto establish that  he was,
since the date of the contract, continuously ready and

willing to performhis part of the contract. |If he fails to
do so, his claimfor specific performance must fail. As
observed by the Judicial Conmttee of the Privy Council in

Ardeshir Mana v. Flora Sasson(2):

"In a suit for specific performance, on the
ot her hand, he treated and was required by the
Court to treat the contract as stil

subsi sti ng. He had in that suit to allege,
and if the fact was traversed, he was required
to prove a conti nuous readi ngs and
willingness, fromthe date of the contract to
the time of the hearing, to perform the
contract on his part. Failure to make good
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that avernment brought with it the inevitable

di sm ssal of his suit."
The respondent must in a suit for specific performance of an
agreement plead and prove that he was ready and willing to
perform his part of the contract continuously between the
date of the contract and the date of hearing of the suit.
On this part of the case the Trial Court recorded a clear
findi ng agai nst the respondent that he was at no tinme ready
and willing to performhis part of the contract. The Hi gh
Court did not consider the effect of this finding upon the
claimof the respondent and wi thout expressing dissent wth
that finding granted a decree for specific performance to
the. respondent.
It is necessary to consider the pleadings of the parties,
the issues raised, the findings recorded by the Trial Court
and the basis on which the appeal was pressed before the

H gh Court by counsel for the respondent. In paragraphs of
the plaint the respondent averred that he was al ways ready
and willing to performhis part of the contract and to have

the sal e deed executed, but at the request of appealing 1 & 2 exec

ution of the sale deed was postponed. This was denied

by appellants 1, 2 & 3. They pl eaded that the respondent was
not ready and willingto get the sale deed executed and that
he was deliberately putting off paynent of the balance of
the consideration’ and was delaying performance of the
agreement. They

(1) L.R [1915] A.C. 386.

(1) L.R 55 1.A 360, 372.

235
also pleaded that appellants 1 & 2 were "badly in need of
noney", but the respondent commtted default in conpleting

the sale as stipulated. The Trial Judge raised two issues
which are material on this part of the case
"2. Wiether the plaintiff-is not entitled to
the specific performance of the sale of the
suit properties in his favour ?
5. Whet her the breach of the contract is
due to the fault of the dependents (appellants
1 &2) or due to the fault of plaintiff (the
respondent) ?"
No specific issue was raised about the readiness and
willingness of the respondent to performhis part of the
contract, but the second issue included trial of the plea
raised by appellants, 1, 2 & 3. The parties were, it
appears, fully aware of what was required to be proved, and
led evidence in support of their respective cases. No
objection was raised in the Court of First I nst ance
protesting against the trial of that plea without a specific
i ssue thereon.
At the trial the respondent asserted that on April 15, 1959
be was willing to take the sale deed from appellants 1 & 2,
but on April 30, 1959 he was not ready to purchase the stanp
paper or take the sale deed. Sonmewhat inconsistently he
stated that on April 30, 1959 he net appellants 1 & 2 -and
called wupon themto execute the sale deed and appellant 1
told him that "he had urgent need to go for the case and
that he would get possession only later and the sale deed
woul d be executed after his return". The trial Court con-
sidered the plea that the respondent was not ready and
willing to performhis part of the contract on the footing
that tinme was not of the essence. The Court referred to the
adnm ssion made by the respondent that he was not willing to
take the sale deed on April 30, 1959, and then considered
the question whether the sale was not conpleted by April 30,
1959 on account of default on the part of the respondent or
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of appellants 1 & 2. On a consideration of the evidence, the
Trial Court canme to the conclusion that the respondent was
not ready to conplete the sale by April 30, 1959, since he
wanted time for consulting his lawer as to the desirability
of obtaining attestation of the children of appellant No. 1
in the proposed sale deed and that appellants 1 & 2 did not
ask for postponement. The Trial Court then proceeded to
consi der whether default was conmitted by the respondent or
by appellants 1 & 2, and observed that nere assertion in the
pl ai nt that he was ready and willing to performthe contract
was not sufficient and his readiness and willingness had to
be judged from what he had done or from his conduct
subsequent to the agreenent, and on a review of the evidence
cane to the conclusion that the respondent comitted default
by not carrying out the contract on April 30, 1959, and that
even after April 30, 1959 he was not willing to have the
contract conpleted. The'learned Sup.C. 1./66n-2

236

Judge observed that the reasons set up by the respondent for
the delay “in taking steps in the matter were "obviously

untrue.", _and that the respondent was trying to put the
bl ame on the appellants and inventing excuses to explain the
om ssi on in taking the “sale deed. He concl uded in
par agraph-18 of hi's judgnent : "The consideration of the
evidence in the case discloses only one thing, viz., that
the plaintiff (the respondent) was never eager, pronpt or
desirous or wlling to take a sale deed in pursuance of

Exts. A-2 and A-3. It is the plaintiff (the respondent)
who committed default in performance of his part of the
agreenent." The | earned Judge then observed that in his view
time was of the essence of the contract and even.if it was
not, the contract nust be perforned within a reasonable tine
after the date fixed in the agreenment dated April 4, 1959
and the agreenent dated April 15, 1959, and this was not
done. The Trial Court thereafter summari sed the evidence as
to the conduct of the respondent and appellants 1 & 2 and

held that the respondent was "never ready and wlling to
performhis part or the contract at any tine."

The Trial Judge apparently confused two i ndependent ~issues
one of default in perfornmance of. the contract by the

respondent and the other of readi ness and wllingness of the
respondent to carry out his part of the —contract. As
observed earlier, if time is not of the essence of the

contract, default occurs when a party serves a notice naking
time of the essence and requires the other-party wthin a
reasonable time fixed by the notice to carry out the terns
of the contract, and the party served with the notice fails
to conply with the requisition. 1In this case no such notice
was served, and from the nere delay in calling / upon
appellants 1 & 2 to conplete the contract, default ~on the
part of the respondent cannot be inferred. But the Tria
Court also cane to the conclusion that the conduct 'of the
respondent as evidenced by his statement and his w tnesses
proved that he was not ready and willing to perform his part
of the contract. This the Court inferred fromthe delay  of
three nonths after April 30, 1959 and the evidence given by
t he r espondent to expl ai n t hat del ay and ot her
ci rcunst ances.

The Trial Court expressly recorded a finding on issue No. 2
adverse to the claimof the respondent. The respondent had,
as already observed, clained that he was ready and willing
to performhis part of the contract and appellants 1, 2 & 3
had denied that claim Before he could be awarded a decree
for specific performance, the respondent had to prove his
readi ness and wi llingness continuously fromthe date of the
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contract till the date of hearing of the suit and if he
failed in that, his suit was liable to fail. And the Tria

Court dismssed the respondent’s suit on that ground al so.
The High Court could grant a decree for specific performance
in favour of the respondent against appellants 1 & 2 only if
the Court

237
was satisfied that the respondent was continuously ready and
willing to performhis part of the contract fromthe date of

the suit tin the date of hearing. But the respondent in the
Hi gh Court did not apparently challenge the finding of the
Trial Court on that question against the respondent. He
nerely invited the High Court to decide the appeal on the
footing that even if the respondent "had defaulted in the
sense that on April 30, 1959 or before that date the
respondent was not ready with the necessary funds to go
through the sale" he was entitled to a decree for specific
performance. The statenent so recorded is somewhat obscure
a ground for rejecting the respondent’s claimfor specific
performance will not arise nerely because the respondent was
not ready wth the necessary funds-on April 30, 1959, if
time was not of the essence.  But if the respondent was on
April 30, 1959 not ready and willing to, performhis part of
the contract, his suit nust fail
The Trial Court found that the respondent had commtted
default in performng his part of the contract. This the
Court inferred fromhis statenment nade before the Court and
the evidence that for three nonths after the date fixed for
performance no steps were taken by the respondent for
conpl etion of the contract. That inference however does not
necessarily follow from nere delay in calling upon
appellants 1 & 2 to performthe contract. But the Tria
Court also found that the respondent-was at no tine ready
and willing to performhis part of the contract. Thi s
finding was never challenged before the H gh Court and the
Hi gh Court did not hold that the finding was incorrect.
Counsel for the respondent urged that the finding' by the
Trial Court on the issue of readiness and wllingness was
"wi t hout evidence, vague and perverse" and that the learned
Judges of the Hi gh Court were justified in "conpletely
ignoring"” it and in granting a decree to the respondent for
specific performance, notw thstanding that finding. It is
difficult to characterise the finding as perverse or even
vague or without evidence. The Trial Judge on his view of
the evidence held that the respondent was at no-tinme ready
and wlling to performhis part of the contract. Whet her
the evidence justified that conclusion is a matter of which
we may for the present defer consideration. But it is.  one
of the grounds on which the suit was dismssed by the Tria
Court. Wthout considering the evidence and without setting
aside that finding, a decree for specific performance could
not be granted, and there is, in the judgnent of the Hi gh
Court no discussion of the evidence on this part of the
case.
Counsel for the respondent then urged that the inference
rai sed by the Trial Judge on the second issue, insofar as it
relates to the readiness and willingness for the respondent
to performhis part of the contract, could not be raised on
the findings recorded by him The respondent had stated that
he was on April 30, 1959 not ready to purchase the stanp-
paper or to take the sale deed. After Apri
238
30, 1959 also according to the Trial Judge the respondent
took no steps to call upon appellants 1 & 2 to performtheir
part of the contract, and did not purchase the stanp paper
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The Trial Judge also found that the story of the respondent
that appellant No. 1 requested that conpletion of the sale
be postponed because he had to attend a social function at
Madurai and thereafter he had to go about making enquiries
for a suitable match for his grand-daughter, and that in the
first week of July 1959 appellant No. 1 and the respondent
went to V. Pillai PW 3 for preparation of the draft sale-
deed and that the first appellant requested for time to get
the attestation of his son and daughters, was not true, and
that the respondent was attenpting to throw blame for the
delay on appellants 1 & 2 and was trying to invent excuses
to explain away his own unwillingness to take the sal e-deed.
In the view of the Trial Court the respondent was undeci ded
as to whether he should go through with the ,contract, and
was apparently willingto allow the natter to drift. The
Trial Court has therefore come to the conclusion, having re-
gard to the admi ssion nade by the respondent, his subsequent
conduct and ot her circunstances, that the respondent was not

ready ,and willing to take the sale deed at any tine. The
finding 'is~ based on prinma facie good evidence, and the
inference raised by the Trial ,Court is reasonable. It
would be difficult for this Court to set aside the finding
wi t hout reappraisal ~of the evidence. Counsel for the

appel l ant has not ~ asked us-and we think that in the
circunstances he /'was right in so doing-to review the
evidence on the record and to arrive  at - an independent
conclusion on the plea of readiness and wllingness of the
respondent on the evidence, as the learned Judges of the
Hi gh Court may have done if the question was raised before
them The finding of the Trial Court that ~after entering
into the contract the respondent was not ready and wlling
to performhis part of the contract must be accepted.

The appeal is allowed and the decree passed by the High
Court is set aside, and the decree passed by the Trial Court
restored. There will be no order as to costs in this Court
and the Hi gh Court.

Bachawat, J. Having regard to the decision in Jamshed v.
Burjorji (1), the H gh Court rightly held that tine was not
of the essence of the contract. The contract was entered on
March 5, 1959. On that day, the respondent paid a  deposit
of Rs. 1,006/-. On April 4, 1959, the parties agreed that
the sal e should be conpl eted before April 15, -1959. On that
day, the respondent deposited another sumof Rs. 2,000/--.
On April 15, 1959, the tinme for conpletion of the sale was
extended up to April 30,1959. The transaction was not
conpleted within April 30, 1959. But as the time was not of
the essence of the contract, the contract remrained alive.
On July 30, 1959, the appellants abruptly cancelled the
contract

(1) (1916) L.R 43 |.A 26.
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and forfeited the deposit. The respondent did not | ‘accept
the cancellation. On  August 3, 1959, he deposited the
bal ance price of Rs. 13,906/- in a bank. On August 4, 1959,
he called upon the appellants to performthe agreenment, —On
March 21, 1960, the respondent instituted the present suit.
The High Court repelled the contention that the relief of
speci fic performance was barred by delay. The appellants no
| onger urge that the respondent was disentitled to relief on
the ground of delay. Counsel for the appellants took the

new point that the respondent was not ready and willing to
perform his part of the contract and his suit should be
di sm ssed on this ground. | find no trace of this argument

in the judgnent of the H gh Court. Before the Hgh Court,
the present appellants urged two points only, viz., (a) tine
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was of the essence of the contract and therefore the respon-
dent was guilty of breach of contract and (b) in any event,
the respondent was not entitled to relief on the ground of
delay. The Hi gh Court rejected both these contentions. The
appel l ants did not rely upon the finding of the trial Court
that the respondent was not ready and willing to performthe
contract. If the appellants relied on this finding, the
Hi gh Court would have suitably dealt with it. The High
Court could not have decreed the suit for specific per-
formance without finding that the respondent was at al
material times ready and willing to performthe contract.
The trial Court framed six issues. There was no specific
i ssue on the question whether the respondent was ready and
willing to performthe contract. | do protest against any
Court, be it the nofussil Court or the H gh Court, recording
a finding on such a vital  question wthout raising a
specific issue on the point. ~Issue No. 2 was a genera
i ssue. ~ The issue was "whether the plaintiff is not entitled
to specific performance of the sale of the suit properties

in his ‘favour." Under this issue, the trial Court in
par agraphs 17 to 20 of its judgnent, discussed all kinds of
guestions such as readiness-and wllingness, default in

performance of the contract, delay, waiver and abandonment.
The substance of the finding of the trial Court was that the
time was of the essence of the contract, and as the
respondent had failed to performhis contract by April 30,
1959, he was guilty of breach of contract -and could not
claim specific perfornmance. It ~further held that the
respondent was disentitled to relief on the ground of del ay,
wai ver, and abandonnment. Incidentally, as the respondent
had failed to performthe contract by April 30, 1959 and had
taken no steps till July 30, 1959, the triall Court found
that he was never ready and willing to performthe contract.
The finding with regard to readiness and wllingness was
linked up with the finding that the time was of the  essence
of the <contract and the respondent could not <claim any
relief on the ground of delay. ‘As we are reversing the
finding that the tine was of the essence of the contract and
al so that the respondent was.
240
disentitled to relief on the ground of delay, we nust
reverse the finding that the respondent was not ready  and
willing to performthe contract.
Counsel for the appellants laid stress upon an adm ssion
nmade by the respondent in his cross-examnation that on
April 30, 1959, he was not ready to purchase the stanp paper
or to take the sale deed. Counsel also relied upon the
concessi ons nmade on behal f of the respondent and recorded in
the follow ng passages in the judgnent of the Hi gh Court
"Before us M. K S. Desikan for the appellant
made no attempt to canvass the finding that
his client had defaulted in the sense that on
April 30, 1959, or before that date the
appel lant was not ready with the necessary
funds to go through the sale...... The
guestion then is, whether the appellant being,
as found by the trial Court, which, as we
said, is not contested before us, a defaulting
party, he is entitled to a decree for specific
per f or mance. That woul d depend upon whet her
there was undue delay on the part of the
appel | ant and whet her respondents 1 and 2 have
given him reasonable notice that he nust
conplete the agreenent wthin a definite
time."
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The effect of these admissions is this : If the time was of
the essence of the contract, the respondent had defaulted on
April 30, 1959. But if the time was not of the essence of

the contract, he had committed no breach of contract and the
only question then was whether he could be refused relief of
specific performance on the ground of del ay. It is no
| onger contended that the respondent is disentitled to
relief on the ground of delay. As the time was not of the
essence of the contract, it was the duty of the appellants
to give to the respondent a notice fixing a reasonable tine
for the conpletion of the sale. They did not do so.
Instead of fixing a reasonable tine for the conpletion of
the sale, they wongfully ’'cancelled the contract by their
letter dated July 31, 1959.  There was undoubtedly delay ,on
the part of the respondent to conplete the sale. Accordi ng
to the respondent, the appellants were putting off the sale
on various pretexts, but-his testinmony on this point was not
accepted by thetrial Court. It follows that there was no
explanation for the delay in the conpletion of the sale.
But the Hi gh Court rightly found that neither the delay nor
the failure to explain the delay was a ground for refusing
relief.
After discussing the evidence, the trial Court recorded the
followi ng finding :

"The reasons for the delay or the om ssion on

the part of the plaintiff to take any step in

the matter, are obviously untrue, and it 1is

cl ear that he was throwng
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bl ame on def endant -and fi ndi ng-out some reason

or other to explain the delay or omssion to

take any sale deed. Thus from30-4-1959 up to

the middle of July 1959, the plaintiff has not

taken any step in the matter .... The tine
expired by 30-4-1959. Nothing was done by the
plaintiff till  30-7-1959 for a period of 3

nonths. The plaintiff did not do anything on
his part to inplenent the agreenent  for the
said period of 3 nobnths."

On the basis of this finding it held that the

respondent was not ready and wlling to
performthe contract. It said:

"The consideration of the evidence in the case
discloses only one thing, viz., that -the
plaintiff was never eager, pronpt or desirous
or willing to take a sale deed in pursuance of

Exs A-2 and A-3. It is the plaintiff who
committed default in performance of his  part

of the agreenent .... even if time was not the
essence of the contract, the plaintiff was
never ready and willing to performhis part of

the contract at any tinme."
I amof the opinion that the trial Court was clearly wong
in inferring that the respondent was not ready and wlling
to performthe contract fromthe fact that from April 30
1959 wup to the mddle of July 1959 the respondent had not
taken any steps in the matter and from his failure to
explain the delay. If the respondent was gquilty of
| aches, it was the duty of the appellants to fix a reason-
able tine for the conpletion of the sale. Mere delay, short
of waiver or abandonnment of the contract is no ground for
refusing relief, nor is it evidence of |ack of readi ness and
wi | i ngness. The materials on the record clearly indicate
that the respondent was at all material tines ready and
willing to performthe contract. The total consideration
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noney was Rs. 15,106/- On March 5, 1959, the respondent
nmade an advance deposit of Rs. 1,006/-. On April 4, 1959,
he made another deposit of Rs. 2,000/-. As soon as he
received the letter dated July 30, 1959, he deposited the
bal ance sum of Rs. 13,906/- in a bank. Counsel urged that
before July 30, 1959 the respondent shoul d have been ready
with the nmoney. There is no force in this contention. In
Bank of India Limted v. Jansetji A H Chinoy and Messrs.
Chi noy and Conpany (1), the Privy Council decreed specific
performance of the contract to sell shares. On the question
of readiness and wllingness of the buyer to perform the
contract, Lord Mcdernott observed at p. 91 of the Report

"It is true that the first plaintiff stated

that he was buying for hinself, that he had

not sufficient ready noney to neet the price

and that no definite arrangenents had been

made for finding it at t he time of

repudi ati on. But to

(1) (1949) L.R- 77 1.A T76.
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prove hinself ready and willing a purchaser

has not necessarily to produce the noney or to

vouch a concluded schene for financing the

transaction.”

In nmy opinion, the respondent is entitled to

speci fic performance of the contract, and the

Hi gh Court rightly decreed the suit.

In the result, the appeal is dismssed wth

costs.

ORDER

In accordance with the opinion of the mpjority the appeal is
al l owed, the decree passed by the High Courtis set aside

and the decree passed by the trial court restored. There
will be no order as to costs in this Court and in the High
Court.

R K. P.S.
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