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ACT:

I ndian Evidence Act, 1872 (1 of 1872), ss. 32, 158-
Deponent’ s adni ssi on agai nst hi s i nterest-Consci ous
know edge, i f necessary-Later statement to contradi ct,
rel evancy.

HEADNOTE

The appellant’s nother executed a gift deed in favour of the
appel l ant clainmng that she inherited the property in 1920
on the death of her husband, who had inherited it from her
father-in-1law. The respondents claining title /to the
property filed a suit challenging the gift deed on the
ground that the father-in-law of the donor (mother) had
survived the husband and therefore she could not have
i nherited the property wunder the Hndu Law  as t hen
prevailing. For this purpose the respondents relied upon a
statenent, that the father-in-law had survived the husband,
nade by the donor in a nortgage suit in 1925, to -establish
her case. Wen this statenent was nmade there was no dispute
in the faimy. On the questions whether, (i) this statenent
in the nortgage suit was admissible in evidence and (ii) the
statenment made by the donor in the gift deed was' adm ssible
to contradict the statenment she made in the nortgage suit,
HELD : (i) This statenent in the nortgage suit, which was
agai nst proprietary interest of the nother would be
adnmi si bl e in evidence under s. 32(3) of the Evidence Act, as
she was dead. It could not be an adnmission. so far the
appel | ant was concerned, butit would certainly be a piece
of evidence to be taken into consideration

The admissibility of statements under s.32 (3) of the
Evi dence Act does not arise unless the party knows the
statementto be against his interest. But the question
whet her the statement was nade consciously wth t he
know edge that it was against the interest of the person
making it would be a question of fact in each case and woul d
depend in npbst cases on the circunstances in which the
statenment was nade. [158 F-G 159 A-B]

Srimati Savitri Debi v.Raman Bijoy, L.R (1949) LXXVI 1.A
255, Tucker v. ddburry UrbanDi strict Council, L.R [19121 2
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K.B. 317 and Ward v. H S. Pitt [1913] 2 K B. 130, relied
on.

The statenent in question was nade by the nother consciously
and not at the instance of any one and she nust, in the
ci rcunmst ances of the case, be presuned - to know that the
statenment was agai nst her proprietary interest, for thereby
she becane the w dow of the predeceased son of her
father-in-law. [159 @

(ii) Assuming that the statements in the gift dead would be
admi ssi bl e wunder s. 158 of the Evidence Act the statenent
made in the nortgage suit in 1925 carries greater weight as
it was nmade at a time when there was no dispute in the
famly. [160 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 981 of 1964.
M 14 Sup. Cl166-11
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Appeal fromthe judgnment and decree dated Decenber 22, 1961
of the Patna Hi gh Court in Appeal from Original Decree No.
223 of 1957.

Bi shan Narain and U~ P. Singh, for the appellant.

Sarjoo Prasad, B. K Saran, A B. S. Sinha, S. K Mhta and
K. L. Mehta for respondent No. 2.

The Judgnent of the Court was delivered by

Wanchoo, J. This is'an appeal on a certificate granted by
the Patna Hi gh Court. A suit was brought by the plaintiffs-
respondents for a declaration, and in the alternative for
possession, in respect of certain properties. It was prayed
that a deed of gift executed on July 31, 1953 by Mst.
Phul jhari Kuer in favour of the appellant Ranrati Kuer was

not binding on the plaintiffsrespondents. Mst. Phul j har
Kuer was originally a defendant but died during the pendency
of the suit. The case of the respondents was that the

common ancestor of the parties Rantharan Singh had three
sons, nanely, Ranruch, UtimNarain and Basekhi Singh

After the death of Rantharan Singh, his three sons separated
in status though the properties were not divided by netes
and bounds. Utim Narain died sonetinme before 1900 | eaving
a widow Mst. Zira Kuer but no children, and Mst. Zira Kuer
in her turn died in 1943. Ranruch had a son Basudeo Narain

According to the respondents, Basudeo Narain died duringthe
life-time of his father sonetime about- the  revisiona

settlenent which took place between 1917-1920. As - Basudeo
Narain was the only son of Ranmruch the latter was greatly
grieved on his premature death and he |left his hone about a
nmont h after Basudeo Narain's deat h and t hereafter
di sappeared fromthe village. Basudeo Narain had narried
twi ce. One of his widows was Mst. Phul j hari “Kuer who
executed the gift deed of 1953 which was challenged in the
suit. The other was Mst. Sakala who died in 1950. Vst .
Phul jhari had no children while Mst. Sakala had a daughter
Ranrati Kuer who is the appellant before us. Thus at the
time of his death, Basudeo Narain left two w dows and a
daught er. The case of the respondents further was that as
Basudeo Narain had pre-deceased his father, Basekhi Singh
inherited the properties of the share of Ranruch and that
the two w dows and the daughter of Basudeo Narain had no
right to the properties except that they were entitled to
mai nt enance. Further on the death of Mst. Zira Kuer, Utim
Narain's share of the properties also cane to Basekhi Singh

On July 31, 1953 however Mst. Phuljhari Kuer was prevail ed
upon by the appellant’s husband to execute a gift deed in
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favour of Ranrati Kuer, though she had no right whatsoever
to the properties. Consequently the suit out of which the
present appeal has arisen was filed on October 5, 1953.
Thus the main case of the plaintiffs-
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respondents was that Basudeo Narain died in the life-tinme of
his father and his wi dows and daughter had no right to any
property in which he might have had a share along with his
father Ranrach with whom he was joint and that on the death
of Ramruch the entire share of Ranruch was inherited by
Basekhi Singh. It may be nentioned that Basekhi Singh died
in 1948 and the suit was filed by his two sons.

The appel |l ant contested the suit. The case of the appellant
was that there had been no separation during the life-tine
of Utim Narain and that after the death of Uttim Narain
there was a joint famly consisting of Ranruch and Basekh

Si ngh. It was sometinme before the revisional settlenent
that Ranruch and Basekhi Singh separated and each had half
share, @ though many of the properties still remained |joint.

It was further contended by the appellant that Ramuch died
before his son. Therefore Basudeo Narain succeeded to and
cane into possession of half of the properties of Ramuch's
share and on Basudeo Narain's death, his two w dows cane
into possession of the same After the death of Mst.
Sakal a, Mst. Phuljhari remained in sole possession of
Basudeo Narain's properties. She executed the deed of gift
of 1953 in favour of the appellant, since then the appellant
had been in possession. Further it was stated that the
appel | ant being the only daughter of Basudeo Narain was his
| egal heir and was entitled as of right to the entire share
of Basudeo Narain after the death of Mst. ~Phul jhari Kuer

It wll thus be seen that the main question in dispute in
this case was whether Basudeo Narain died before or. after
the death of his father Ranruch. [t is not in dispute that
if Basudeo Narain died before  Ranruch, the plaintiffs-
respondents suit must succeed; on the other hand, if Basudeo
Narain died after the death of hi's father Ranruch the suit
must fail because Basudeo Narain woul d succeed to Ranruch
and his two wi dows and daughter would in their turn succeed
to him

On areview of the entire evidence and the conduct of the
parties for about 30 years after the revisional settlenent,
the trial court came to the conclusion that Basudeo ~Narain
had died after his father. |In that viewthe trial court
di smissed the suit. There was an appeal to the H gh Court
by the plaintiffs-respondents and the Hi gh Court allowed the
appeal . The High Court reconsidered the entire evidence
produced by the parties and was of opinion that the ora
evi dence produced was far fromsatisfactory and held that if
oral evidence was equal ly bal anced or equally worthless the
si de whi ch got support from uni npeachabl e or reliable docu-
nment ary evi dence shoul d succeed. The High Court then consi-
dered the docunmentary evidence and held that nmost of the
docunentary evidence was inconclusive one way or the other
as to the
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order in which Basudeo Narain and Ranruch died. But in the
opi nion of the High Court there was a statenent nade by Mst.
Phul jhari as far back as 1925 in a nortgage suit brought by
her and in that suit she categorically said that Ranruch
left his home a nonth after the death of Basudeo Narain and
bad not been heard of since. The High Court strongly relied
on this statenent made by Mst. Phuljhari Kuer in 1925 and
held on its basis that Basudeo Narain had predeceased his
father. 1In this viewthe Hi gh Court allowed the appeal and
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declared the gift deed made by Mst. Phuljhari Kuer invalid.
It also held that the appellant could not succeed to the
properties which bel onged to Ranruch as the | ast-nale hol der
and therefore finally decreed the suit of the plaintiffs-
respondents. As the judgment was one of reversal, the High
Court granted a certificate to the appellant to appeal to
this Court; and that is how the matter has corn-- before us.
No reliance has been placed on behalf of the parties oil the
oral evidence, and tile estimate of the Hi gh Court that the
oral evidence on both sides is far fromsatisfactory is not
di sputed before wus. Learned counsel for the appellant
however relies on certain circunstances appearing from the
evidence to show that Basudeo Narain nust have died after

his father. It may be nmentioned that there is no evidence
as to the actual date or year of death of Basudeo Narain or
Ranr uch. But it is urged-that certain circunmstances show

that Basudeo Narain nust have died after his father Ranruch
We shall consider these circunstances one by one.

[ After considering the circunstances his Lordship
pr oceeded: ]
It will thus be seen that none of the circunmstances relied
on behalf of the appellant is conclusive to show that
Basudeo Narain nust have died after his father; at the same
time it my be conceded that if all these circunstances
st ood by t hensel ves wi t hout any count er - bal anci ng
docunentary evidence on the other side the balance night
have tilted in favour of the appellant’s —case. But as
against all this there is a statenent of Mst. Phul j har
Kuer made in 1925 which categorically shows that Basudeo
Narain died during the life-tinme of his father and it was
thereafter that his father left his village as he was very
grieved on the premature death of his son and thereafter he
di sappear ed from the village. [f this statenent is
admi ssible in evidence and if it can be relied wupon, it
conpletely denolishes any ‘inference in favour of t he
appel l ant  which mght otherw se have been drawn from the
circunstances to which we have( referred above. It is
therefore necessary to turn to the circunstances in /which
this statement was made in 1925 and to consider its
admi ssibility as well as the value to be attached to'it.
It appears that a suit was brought by Mt. Phuljhari Kuer

and Mst. Sakal a Kuer wi dows of Basudeo —Narain against
Mukhl al
157

Singh and others in 1924. The suit was based on-a nortgage
bond in favour of Basudeo Narain and the case of the w dows
was that money had been advanced out of the personal fund of
their husband and that was how they were claimng a decree
on the basis of the nortgage. The defence was that Basudeo
Narain had no personal fund of his own and that npney was
advanced out of joint famly fund and therefore Ramruch and
ot her menbers of the joint famly should have filed the suit
or should have been made parties and as that had not ' been
done the suit was not maintainable. Two of the issues in

the case were : (i) whether the suit as framed was
mai ntai nable, and (ii) whether the plaintiffs in that suit
had any cause of action. |In that suit Mt. Phuljhari Kuer

made a statenent and she stated that her husband was :In the
servi ce of one Nandan Babu and the nobney which was advanced
was out of his earnings as such servant and that the joint

famly had no concern with that noney. Wile making a
statenment in that suit Mst. Phul jhari Kuer stated as
follows : -

"My husband died nine years ago. Ranr uch
Si ngh father of Basudeo Narain Singh went away
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from this place one nonth after the latter’s

death and he has not been heard of since then

and is traceless."
It has been urged on behalf of the appellant that it was
unnecessary for Mst. Phul jhari Kuer to make such a
statenment in that suit after she had already stated that the
noney had cone out of the earnings of Basudeo Narain, who
was in the service of Nandan Babu, and that this statenent
was made at the instance of Basekhi Singh in order to
establish his right to the property of Ranruch’s branch. It
is true that Mst. Phuljhari Kuer had stated that noney came
out of the earnings of her husband and was his persona
property; even so we cannot say that this statement was
entirely wuncalled for She had to neet the case that the
noney did not come fromthe joint famly fund and that it
was unnecessary therefore to inplead other nmenbers of the
famly. It seems to us that to explain why other nembers of
the famly and particularly Ranruch was not joined in the
suit she stated about the death of her husband and about the
di sappearance of  Ranruch soon after her husband' s death.
The appellant-tried to prove that this statenent was nade
,.at the instance of Basekhi Singh. In that connection one
wi t ness, nanely, Jagdanba Sahai (D.W 11) was exam ned and
he tried to make out that Mst. Phuljhari Kuer was tutored
by her counsel in that case at the instance of Basekhi Singh
to nmke this statenent so that Basekhi “Singh’s interest in
the properties of Ranruch night not be defeated. We have
read the statenent of Jagdanba Sahai and are in agreenent
with the High Court that it is inpossible to believe that
statenent . It is enough to say that thoughJagdanba Saha
pretended to be the clerk of the counsel he had to
158
admit that he had no card to work as clerk-in 1924 and 1925.
He bad also to adnmit that he was sitting outside ' in the
verandah while the tal ks which he says he heard took place
in aroomfive or six yards away. He also admtted that the
counsel and Mst. Phuljhari were not talking |oudly and that
he heard sonething and not everything. H's evidence is
clearly false and we cannot believe that the statenment in
guestion was nmade at the instance of Basekhi Singh. ~ Further
if it were true that Basekhi Singh was keen to - get this
statenment in order that his right to the properties left by
Ranruch m ght not be jeopardised, it is strange that be took

no steps for about 23 years that he Ilived after this
statemrent was made to get his name nutated in revenue
papers. As we have already indicated there was no - trouble

inthis famly so | ong as Basekhi Singh was alive and in the
circunmstances we are not prepared to believe that this
statement was nmde at the instance of Basekhi Singh who at
any rate took no advantage of it during his lifetine.

It is however urged that this statement is not adm ssible
and in any case no value should be attached to it, firstly
because it is not proved that Mst. Phuljhari Kuer knew that
she was mmking a statenment against her interest, —and
secondly, because this statement is contradicted by her in
her statement in the gift deed of 1953. Under s. 32 (3) of
the Indian Evidence Act, No. 1 of 1872, a statenent of a
person who is dead is admissible when the statenent s
agai nst the pecuniary or proprietary interest of the person
making it, or when if true, it would expose him or would
have exposed himto a crimnal prosecution or to a suit for
danages. Now there is no doubt that this statenment of Mst.
Phul j hari Kuer is against her proprietary i nterest.
Therefore it would be adm ssible in evidence under s. 32 (3)
as she is dead. O course, it would not be an adm ssion so
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far as the appellant is concerned; but it would certainly be
a piece of evidence to be taken into consideration. But it
is said that before the statement can be admissible it nust
be shown that the person making it knew that it was agai nst
his pecuniary or proprietary interest. In this connection
reliance has been placed on Srimati Savitri Debi v. Ranman
Bijoy(l) where it has been held that "the principle upon
whi ch hearsay evidence is admitted under s. 32 (3) is that a
man is not likely to make a statement against his own
interest unless true, but this sanction does not arise
unless the party knows the statement to be against his
interest." This statenent of lawis based on two earlier
English decisions in Tucker v. OQdburry Uban District
Council (2) and Ward v. H'S. Pitt.(3) Accepting this to be
the correct statenent

(1) L.R (1949) LXXVI 1.A. 255, (2) L.R (1912) 2 K B. 317.

(3) [1913] 2 K. B. 130.

159

of law with respect to adm ssibility of statenments under s.
32 (3) ‘of the Indian Evidence Act, we nay add that the
guesti on whether the statenent was nmade consciously with the
know edge that it was against the interest of the person
making it would be a question of fact in each case and woul d
depend in nost cases on the circunstances in which the
statenment was nade, except when the statenent is categorica

in terns as for exanple, "I owe so much to such and such
person.” There can hardly be any direct evidence to show
that the person making the statenent in fact knew that the
statement was against his interest and so in nost cases
knowl edge would have to be inferred from the surrounding
ci rcunst ances.

We have therefore to see whether Mst. Phuljhari Kuer can be
said to have known when she nmade the statenent in 1925 that

it was against her proprietary interest. There 'was no
dispute in the famly at the tine when the statenent was
made. The law at the tine was perfectly clear that a

predeceased son’s wife had no interest in the property |left
by her father-in-law, except of course the right to
mai nt enance. There is no reason to suppose  that Mst.
Phul jhari did not know that by making such a statement she
woul d becorme the wi dow of a predeceased son of her fatherin-
law and if that was so there is no reason to suppose -that
she would not know the well-established H ndu law that a
predeceased son’'s w dow has no interest in her father-in-
| aw s property except for mmintenance. In the circunstances
once it is held that the statement was not nade at the
i nstance of Basekhi Singh it rmust follow in the absence of
proof that Mst. Phuljhari Kuer did not know the effect of
what she had stated that she-had nade the st at enent
consci ously know ng what she was stating and al so - know ng
t hat the effect of her statement that her husband
predeceased her father-in-law, would be agai nst her
proprietary interest. W are therefore of opinion that the
statenment in question was nmade by Mst. Phul j hari . Kuer
consciously and not at the instance of Basekbi Singh and she
nmust in the circunstances of the case be presuned to know
that that statenent was against her proprietary interest,
for thereby she becane the w dow of the predeceased son of
her father-in-Iaw

Then we cone to the gift deed executed by Mst. Phul j hari
Kuer in favour of the appellant in 1953. It is urged that
the statenments nmde by her inthis gift deed would be
admi ssible in viewof S 158 of the Indian Evidence Act.
Section 158 | ays down that "whenever any statenent, relevant
under section 32 or 33, is proved, all matters may be proved
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either in order to contradict or to corroborate it, or in
order to inpeach or confirmthe credit of the person by whom
it was made, which might have been proved if that person had
been called as a witness and had deni ed upon
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cross-exam nation the truth of the matter suggested.” It is
urged that the statenments nade in the gift deed would be
rel event to contradict the statenents she made in 1925. We
shal | assunme for present purposes that the statenents in the
gift deed would be adnmissible in view of s. 158. But two

guestions arise in that connection. The first is what 1is
the statement nmade in the gift deed of 1953 and whether it
contradicts the wearlier statenent and the second is the
value to be attached to the statenent in the gift deed. It
is remarkable that in the gift deed it is not stated in so
many words that her husband had died after her father-in-
law;, all that is stated is that-her husband died in a state
of separation fromhis pattidars |eaving behind Herself and
her co-wi dow Mst Sakala and after his death she and the co-
wi dow ent'ered i nto possession and occupation of the property
left by him Thus there is no categorical statement by her
in the gift deed that her husband died after her father-in-
I aw. VWhat is urgedis that her statenment that after her
husband’ s deat h she cane into possession of all the property
| eft by her husband inplies that her husbhand nust have died
after her father-in-law. Thus there is no direct contradic-
tion of the statement nmade in 1925 inthe gift deed of 1953.
Secondly as to the value to be attached to what is stated in
the gift deed it nmust be remenbered that the statement in
1925 was nade when there was no-trouble whatsoever in the
famly and therefore that statenent is entitled to great
wei ght . On the other hand the statenment made in ‘the gift
deed was apparently nade at the tinme when troubl es had begun
and in any case a person naking a gift of property would say
how she had title to the property and such a statement woul d
in the circunmstances have little value. W are therefore in
agreenment with the Hi gh Court that the statenent /'made in
1925 by Mst. Phuljhari Kuer carries great weight as it was
made at a tine when there was no trouble. W have no’  doubt
that Mst. Phuljhari was conscious of what she was stating
in 1925 and that it was done at her own instance and not at
the instance of Basekhi and that she nust have known that by
that statenment she becane the w dow of a predeceased son and
would therefore not be entitled to the property of her
father-in-1law. In the circunstances we hold in agreenent
with the H gh Court that that statenment is adnissible and it
conpl etely overwei ghs the circunmstances on which the appel-
lant relies. In this viewof the matter we hold  that
Basudeo Narain died after the death of his father Ranruch
and it was one nonth or so after his death that Ranmruch |eft
the village as he was greatly grieved on the premature death
of his son and afterwards disappeared. As Ranruch has not
been heard of for nore than seven years after he di sappeared
from the village, he nmust be presuned to be dead and the
plaintiffs-respondents would in the ci rcunst ances be
entitled to the property of which he was the I|ast nale-
hol der. The appeal therefore nust fail except with respect
to one itemof property to which we shall refer just now.
161

[Hs lordship then held that in so far as this item of
property was concerned the appellant was entitled to half
share. ]

The appeal is hereby dismissed with costs subject to the
nodi fi cati on indicated above.

Y. P. Appeal dism ssed with nodification
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