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(WTH C. A’ Nos. 1975/2003, C. A Nos. 3538-
3562/ 2003, C. A. Nos. 3761-3763/2003, C. A
No. 4190/2003, C. A. Nos. 9306-9311/2003,
C. A Nos. 9565-9569/2003, C A Nos. 1277-
1283/ 2004, C. A Nos. 1284-1285/2004 and
C. A. No. 2619/2004)

S. N VARI AVA, J.

Al'l these Appeals are being disposed of by this conmon
Judgnent as the facts are identical and they-all involve a conmon
poi nt .

In all these Appeal s the Respondents are manufacturers of
textile garments. By Notification bearing No. 29/97-Cus dated 1st
April, 1997 exenption fromcustomduty was granted to capital goods,
conponents and spares thereof etc. inported under the Export
Promoti on Capital Goods Schene (for short EPCG Schene). The
rel evant portion of the Notification reads as foll ows:

"Exenption to capital goods, conponents and spares
thereof etc. inported under EPCG Schene.- |In exercise of
the powers conferred by sub-section (1) of section 25 of
the Customs Act, 1962 (52 of 1962), the Centra
CGovernment, being satisfied that it is necessary in the
public interest so to do, hereby exenpts goods specified in
the Tabl e annexed hereto from whole of the duty of
custons | eviable thereon which is specified.in the First
Schedul e to the Custons Tariff Act, 1975 (51 of 1975) and
fromso nuch of the additional duty |eviable thereon under
section 3 of the said Custons Tariff Act, as is in excess of
the anobunt calcul ated at the rate of 10% of the val ue of
goods:

Provi ded that where the said goods are required for-
(1) the manufacture of |eather garments, textile
garnments (including knitwears), agro products
and products of horticulture, floriculture, poultry
and bi o-tech products, or
(ii) rendering services to hotel industry,
such goods shall be exenpted fromthe whole of the
addi tional duty leviable thereon under section 3 of the said
Custons Tariff Act.

XXX XXX XXX
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XXX XXX

6. The capital goods inported, assenbled or
manuf actured as in stalled in the inporter’s factory
or premses and a certificate fromthe jurisdictiona
Assi stant Comm ssi oner of Central Excise or

i ndependent Chartered engi neer, as the case may

be, is produced confirmng installation and use of
capital goods in the inporter’'s factory or prem ses,
within six nonths fromthe date of conpletion of

i mports or within such extended period as the said
Assi stant Comm ssi oner of Custons may all ow

XXX XXX XXX
XXX XXX XXX

Expl anation V026 In this notification \026
(1) "Capi tal goods" neans, -

(i) any plant, nachinery, equipnent and
accessories required for-

(a) manuf act ure or production of other
goods, includi ng packagi ng machi nery

and equi pnents, refractories,
refrigeration, equipnment, power

generating sets, machine tools,

catal ysts for initial charge, and

equi prent and instrunents for testing,
research and devel opnent, quality and
pol | uti on control

(b) use in manufacturing; mnining
agricul ture, aquacul ture, animal
husbandry, floriculture, horticulture,
pisciculture, poultry, viticulture and
sericulture; and

XXX XXX XXX
XXX XXX XXX
(4) "export obligation"-

(i) inrelation to inporters other than hote

i ndustry rendering services, neans export
to a place outside India of products

manuf actured with the use of capital goods
i nported, assenbled or nmanufactured in
terns of this notification or nmaking of
supplies of such products in terns of
clauses (a), (b), (d), (e), (f) and (g) of
par agraph 10.2 of the Export and I nport

Pol i cy; and
XXX XXX XXX
XXX XXX XXX"

Thus capital goods inported under the EPCG Schene were
exenpted from paynent of custons duty and so nuch of additiona

XXX

duty as was in excess of 10% of the value of the goods. Under the

proviso if the capital goods were inported for manufacture of

itens

mentioned therein then they were exenpted from paynment of whole of
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the additional duty. Thus, if the capital goods were inported for
manuf acture of textile garnents then, under this Notification, the
i mporter woul d be exenpted from paynent of custons duty and
addi ti onal duty.

Parties are agreed that cutting and stitching machi ne woul d be
capital goods required for manufacture of garments. The
Respondents, in this batch of Appeals, had however inported

machi nes required for processing of fabric/yarn, fabric inspection
machi nes, nmachines for knitting and dying fabrics and other such
machi nes. The Respondents were deni ed benefits of 100% exenption
on the ground that the machines inported by them were not required
for the purposes of manufacture of textile garnents. The Appeal s
filed by the Respondents to the Conm ssioner (Appeals) had been

di sm ssed

The Custons Excise & Gold (Control) Appellate Tribunal (CEGAT)

has, in these cases, held that the term"goods are required for

manuf acture of" in the proviso was w de enough to cover even these
nmachi nes.. The Tri bunal has relied upon a letter dated 15th January,
1999 fromthe I'nternational Federation of Knitting Technol ogi sts which
states that for export of garments to Europe and U S. A good quality is
required. It is opined that to nanufacture good quality garments one
has to first select a good quality fabric, then the fabric is required to
be reversed to prevent the right side of the fabric from abrasi on and
tear and wear. It is stated that whilst reversing the fabric has to be
i nspected for holes and other nistakes |ike needle narks, needle
breakage etc. The letter goes on to state that a garnent

manuf acturer has to have a well equi pped | aboratory to test the dyes
because after dying there has to be shrinkage tests, peeling fastness

test and various other such tests. It is stated that the fabric then has
to be dried as drying plays an inportant rolein controlling shrinkage
and mai ntai ni ng di mensi onal stability: It is stated that one needs

dryers by which the tenperature can be controlled so as to avoid any
unhygi eni ¢ met hod of drying by leaving the wet fabric open in the sun
The letter then goes on to highlight the use of wet expanders and
paddi ng mangl es for special finishes |ike softness, 'velvet finish etc.
The letter states that it is only thereafter that cutting and stitching can
take place. The Tribunal also relied upon an authority of this Court in
the case of Cblum Electrical Industries Pvt. Ltd. vs. Collector of
Custons reported in (1997) 7 SCC 581. The Tribunal has held that
the Respondents were entitled to the benefit of 100% exenption
under the above nentioned Notification

M. Ganguli submits that a Notification nust be strictly
construed. In support of this subm ssion, he relied upon the authority
of this Court in the case of HMM Limited vs. Col lector of Centra
Exci se reported in (1996) 11 SCC 332. He al so relied upon the case
of Novopan India Ltd. vs. Collector of Central Excise and
Custons reported in (1994) Supp (3) SCC 606. He pointed out that
this Notification has been subsequently amended in 1999 wherein
Annexure |1 has been added. He points out that a list of nachines
whi ch coul d be inported as capital goods for nanufacture of "textile
products" has been set out in this Annexure. He subnmits that the list
does not contain cutting and stitching nachines as that list-is for
machi nes required for manufacture of "textiles products". He subnmits
that the sane Notification uses the words "textile products” in respect
of exenption being granted under the first part of the Notification and
the words "textile garments" when 100% exenption is to be granted
under the proviso. He submits that it is significant that 100%
exenption is granted only to capital goods used for manufacture of
"textile garnents", whereas for capital goods used for manufacture of
"textile products" the exenption is restricted only to whole of custom
duty and so nuch of the additional duty as is in excess of 10% of the
val ue of the goods. He submits that the words "textile products" would
include fabric, yarn etc. He submits that the term"textile garments"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

5

woul d not include fabric, yarn etc. He submts that the use of the
words "textile garnents" clearly show that the capital goods required
for manufacturing of yarn or fabric do not fall within the proviso. He
submits that it is only capital goods directly required for manufacture
of textiles garnents which get 100% exenpti on. He al so relies upon
a Circular bearing No. 13/2000-Cus dated 22nd February, 2000 issued
by the Board wherein it has been clarified that 100% exenpti on as per
the Notification is not to be given to nachi nes which are used for
knitting, dyeing and/or for conpacting nachines which are used in the
manuf act uri ng/ processi ng of fabrics. The Circular states that 100%
exenption is only to be given to nmachi nes which are used for the
manuf acturing or processing of textiles garments. M. Ganguli also
relies upon a letter dated 18th April, 1999 fromthe Joint Secretary,
Governnment of India, Central Board of Excise and Custons, to one M.
Raj agopal an, Conmi ssi oner of Cutons, wherein also it has been
clarified that 100% exenption.is only to be given to machi nes which
are used for manufacture of garnents. He also relies upon a letter
dated 20th July, 1999 fromthe Mnistry of Finance to M. Rajagopal an
Conmi ssi oner of Custons, clarifying that the 100% exenption coul d

not be given to fabric processing nachines like knitting nachines,
dyei ng nachi nes, conpacting nachi nes etc.

Undoubt edly, the Board circular and letters relied upon support
M. Ganguli. However, if the interpretation given by the Board and the
Mnistry is clearly erroneous then this Court cannot endorse that view.
An exenption Notification has to be constrained strictly but that does
not mean that the object and purpose of the Notification is to be |ost
sight of and the wordi ng used therein ignored. \Were the wordi ngs of
the Notification are clear and unanbi guous they have to be given
effect to. Exenption cannot be denied by giving a construction not
justified by the wordings of the Notification. The Notification has been
i ssued pursuant to the EPCG Schenme. The inport of goods is under a
i cense which contains an export obligation. In all these cases, the
obligation is to export garnents. It isfairly adnmitted that, in all these
cases, the Respondents manufacture garnents. The Notification
grants an exenption to capital goods inported under the EPCG
Schene. The Proviso grants 100% exenption to capital goods which
are required for nmanufacture, anpngst other, of "textiles garnents
(including knit-wears)". The words used are thus "goods are required
for manufacture of ". This Court has in the case of Oblum El ectrica
I ndustries (supra), whilst considering another exenption Notification
wherein al so the words used were "raw material and components
required for nanufacture" held that the purpose and object of the
Notification were to encourage export by granting exenption fromthe
custom duty on naterial required to be inported for nmanufacture of
the resultant product. It has been held that the manufacture of the
resul tant product has to be for execution of the export orders. It has
been held that the term "capital goods required for purposes of
manuf acture"” cannot be construed as referring only to materials which

are used in the manufacture of that product. It was held that the term
nmust be given its natural neaning to also include materials which
woul d be required in order to manufacture the resultant product. It

has been held that the termwuld al so include materials which are not
directly used in the manufacture of resultant product but are stil
required for the purposes of manufacturing the resultant product. It is
held that the termwas wi de enough to include not just products which
are directly involved in the process of manufacturing but also products
whi ch woul d be necessary for the ultinmate nanufacture. W are in
agreement with this view

Further, in our view, this Notification is very clear. The 100%
exenption is given to capital goods required for nanufacture of,

anmongst others, "textile garnents". The term "capital goods" has
been defined in the Notification. The term"capital goods" neans
goods which are used in the manufacture of that product and al so
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goods whi ch woul d be required for manufacture or production of other
goods i ncl udi ng packagi ng machi nery and equi pnents. The term al so

i ncludes instrunents for testing, research and devel opnent. The term

i ncl udes machines for pollution control, refrigeration, power generating
sets etc. Thus, for exanple, if after manufacturing of textile garnents
the sane have to be packed, the machinery required for packing

woul d be capital goods required for manufacture of textile garnents.
Simlarly, refrigeration nmachinery for refrigerating the plant would al so
fall within the termcapital goods required for nmanufacture of textile
gar ment s. I f such sort of equipnents and machi nery get covered by

the term"capital goods" we fail to understand as to how machi nery
required for knitting, dyeing, conmpacting are not covered.

For the purposes of manufacture of garments it cannot be said

that only stitching and knitting machines are required. Apart from
stitching and cutting the ~manufacturer may hinself manufacture the
yarn or fabric. The quality of the yarn or fabric would have to be

tested. Machines would be required for that. Simlarly, machines for
dyei ng ' and/or drying the fabric or yarn, machines for inspecting the
defects etc. would be required. The term"capital goods" required for
manuf acture of textile garnents would thus include all machines
required for the ultimte manufacture of the garnents. The
Notification has its own safeguards. The inmport can only be under a
i cense issued under the EPCG Schenme. The license would contain a
condition that garnments nmust be exported by the inporter. The
Notification also contains a condition that the capital goods (which are
inmported) are installed in the inporters” factory or prenises and a
certificate to that effect has to be produced within 6 nonths of the
date of the inport.

W al so see no substance in the subm ssion that the use of

different words "textile garnents" indicates that only nmachinery used
directly for manufacture of garnents gets 100% exenption. The use

of different terms nerely indicates that the 100% exenption is given
to a manufacturer of garnents. If the inmport is by a person who is
manuf acturing textile products then-that inporter will get exenption
from paynent of customduty and so nmuch of the additional duty as is

in excess of 10% of the value of the goods. The difference in | anguage
is only for purposes of enphasizing that the 100% exenption is only

to manufacturers of garnments. So |long-as the-inported machinery is
used by a person who manufactures garments, which-are thenused to

meet the export obligation, the inporter will be entitled to benefit of
100% exenpti on under the Notification

In this view of the matter, we see no infirmty in the Judgnent
of the Tribunal. W see on reason to interfere.

The Appeal s stand di sposed of accordingly. There will be no
order as to costs.




