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Three persons includi ng the appellant herein, were charged
for the nurder of Curpreet Singh on the night of 30th January,
1994, at village Ranguwal . ~The appellant together with one
Manjit Singh was charged under Section 302 IPC, read with
Section 34 IPC. It appears that the second accused Manjit Singh
has been absconding and the trial proceeded only against the
appel l ant. The other accused, nanely Sohan Si ngh, who was
charged under Section 302 read with Section 109 |IPC, died
during the course of trial. The Sessions Court convicted the
appel I ant under Section 302 read with Section 34 |.P.C and
sentenced himto life inprisonment. The H gh Court upheld the
convi ction and di sm ssed the appeal
The prosecution case, as revealed by the FI'R | odged by
Mohi nder Singh, the father of the deceased and his deposition in
Court is as under:

On the crucial date, when the informant (P.W 3) returned
to his house at about 7 p.m, hiswife told himthat their son
Gurpreet Singh left the house at ‘about 5 p.min the conpany of
the two accused as the accused wanted his presence at Jorahan
Village for settling the dispute between Jarnail Singh and Ranjit
Singh (P.W4). As his son did not return till 7.30 p.m, Nbhinder
Singh (P.W3) decided to search for himand he first went to
village Jorahan. Ranjit Singh (P.W4) also joined himin the
search at Jorahan whi ch according to the evidence of the
Investigating Oficer (P.W11) is at a distance of about 1.5 kmns.
from Ranguwal . Not finding himthere, P.W3 and P.W4 were

com ng back to Village Ranguwal . It was about 10 p.m (9 or 9.15
p. mas per the deposition) when they reached the Primary Schoo
at Ranguwal . They witnessed the attack on the deceased by the

two accused in front of the Primary School building.” The
appel | ant placed a 'Pharna’ (scarf) around the neck of the
deceased after pushing himdown to the ground and he conti nued
to press the neck with Pharna. The other accused nanely, Mnjit
Si ngh took out knife fromhis pocket and inflicted injuries on the
face of the deceased. At that stage P.Ws. 3 and 4 raised hue and
cry. They were warned and threatened to | eave the place. Soon
after the accused left the place, P.W. 3 and 4 were able to go to
the spot and noticed that Gurpreet Singh succunmbed to the
injuries. P.W3 clained to have wi tnessed the occurrence in
nmoonl i ght and also with the aid of a torch. Sone persons
i ncl udi ng Chowki dar Nahar Singh and his servant Pritam Singh
cane to the spot inmmediately after the occurrence. Leaving
themwi th the dead body, P.W. 3 and 4 set out to the police
station on notorcycle (noped) for reporting the matter.

The notive is said to be that the deceased was hel pi ng
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Ranjit Singh (P.W4) and the appellant was hel ping his cousin
Jarnail Singh in a dispute relating to a plot in Village Joharan
It cones out in evidence that P.W11l Sub | nspector of Police

was found at the Nakabandi at a distance of about 2.5 kms. from
the Village Ranguwal and he recorded the statenent of P.W3 at
11.20 p.mand sent the same to the Police Station through the
Constable and the FIR was drawn up at 11.45 p.m by the Head
Constable. The inquest was held on the dead body on the sane

ni ght at about 2 a.m In the course of inquest it was found that
there was a bluish mark on the neck apart fromthe injuries on
the eyebrows and cheeks. The Pharna wrapped around the neck

was al so noticed, but it was not produced before the Court. The
post nortem was conducted on 31.1.1994 at 10.30 a.m by the

Medi cal Officer (P.W10) attached to S.S.C. Khatran. He noticed
five |l acerated wounds and two inci sed wounds on the dead body.

The Medical Oficer (P.W10), who was exam ned, stated that

there was a brui se-reddish brown in colour on either side of the
neck inthe front. The neck was found tilted towards the left side,
faecal  natter was present in the Pyjama, hyoid bone was found
fractured and the cartilage was broken. He stated that the
deceased coul d have received injuries at about 5 p.m the

previous day. He gave the opinion that the death was on account
of strangul ati on. However, he did not notice any ligature mark or
any sort of injury on the back of the neck.

It is contended by the |l earned counsel for the appellant that

the death by strangulation has not been established by the

nedi cal evidence brought on record. The absence of ligature

mar ks and the synptons associated with the asphyxia has been

hi ghlighted to substantiate his argunent. On this aspect, the

H gh Court was of the view that the absence of |igature marks

was not concl usive and the fact that the bruise-reddi sh brown in
colour, was found on the two sides of the neck together with the
evi dence of fracture of hyoid bone established the death by
strangul ation. The Hi gh Court also commented that the nedica

wi t ness was not cross exam ned chall enging his opinion. W

need not probe into the correctness of the nmedical opinion as
regards the cause of death i.e. whether the death coul d be by
strangul ati on as we are of the view that the eye w't nesses’
account is not reliable and it is not safe to act on their testinony.
P.W. 3 and 4, apart frombeing close relatives of the

deceased, happen to be the chance wi tnesses. It looks as
though the assailants were all the while waiting for P.W. 3 and 4
to reach the spot and witness the incident. O course, for the
nere reason that they are chance witnesses, their evidence

cannot be discarded if we find assurance from the prosecution
evidence pointing to the guilt of the accused. W, however, fee
that their evidence should have been nore carefully analysed

and eval uated, which the H gh Court failed to do.

Right fromthe origin of the prosecution story, we find a

nunber of irreconcil able versions and contradictions on certain
mat eri al aspects whi ch throw any anount of doubt on-the

veracity of the evidence tendered by P.W. 3 and 4. 'According to
the version of the nother of the deceased (P.W®6), the accused
persons took the deceased with themat about 5 p.m This fact

was brought to the notice of her husband when he returned hone

at about 7 p.m This is what P. W3 al so says. P.W3 stated that
he left for Jorahan Village at about 7.30 p.m to find his son. He
met P.W4 (Ranjit Singh) there and both of them searched, but
could not find his son. They returned to Ranguwal after 9 p.m
VWile on the way, they saw the incident near the Primary School
But we have the evidence of P.W5 (Granthi of the Gurudwara of

Vil lage Jorahan) according to whom he at the instance of P.W3
made t he announcenent over the |oud-speaker before sunset

about the nissing person\027CGurpreet Singh. P.W4 also states
that P.W3 net himbefore sunset. As it was the peak w nter
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nont h of January, the sunset should have been at about 5.30
p.m This version of P.W. 5 and 4 does not, therefore, fit into the
version of P.Ws. 3 and 6 that they becane apprehensive of the
safety of the deceased at about 7 p.m and thereafter P.W3 |eft
the house at 7.30 p.m in search of his mssing son

Wy P.W 3 should weave a story that he cane to know
that his son was missing only after he went hone at 7.00 p.m is
an unanswered question. Apparently P.W 3 did not cone
forward with a truthful version. Keeping this background in view,
et us turn to the evidence of P.W4 who is the other eye
witness. P.W 4 stated in the cross-exani nation that the sun was
setting when PPW 3 met him According to P.W 4, the incident
took place at 7.00 p.m when they reached Ranguwal vill age.
Thus, P.W3's evidence and his version in F.I.R goes directly
contrary to the evidence of P.W. 4 and 5 in regard to the time of
occurrence and the know edge about missing of his son. It
remai ns unexpl ai ned as to why the prosecution canme forward
with aninconsistent and distorted version of the tine at which
P.W 3 canme to know about his mssing son and the actual timng
of the occurrence. The Hi gh Court brushed aside the argunent
regardi ng-the variation in regard to the tine, observing as
fol | ows:
"The wi tnesses belongto a small village and are not
educated. The nere fact that there is sone variation in
poi nt of time when 'the occurrence took place would not be
fatal to the case of the prosecution”.

It may be that sone all owance has to be given for the
variation in time but the variationin this case is so vast (7.00
p.m to 10.00 p.m) that it cannot be attributed nerely to the
inability of the witnesses hailing fromthe village to give correct
time. W find that P. W3 appended his signatures to the
deposition in Hindi and he is described as ' Lanberdar’ by P.W 5
and P.W 4 signed in English. So, they are not illiterate persons,
though living in a village. It is difficult to assune that they wll
not have the idea of tine.

The tinme of incident assunmes sone inportance in the instant
case for the reason that the report was given to the police at
about 11.20 p.m If the occurrence had been witnessed at 7.00
p.m as per P.W4' s version, there would then be a gap of 3=
hrs. to 4 hrs. Probably to cover up this delay, P.W 3 has cone
forward with the story that the incident happened between 9. 00
and 10.00 p. m

Anot her inportant factor is that Chowkidar Nahar Singh
and P.W3's servant Pritam Singh who gathered onthe spot
allegedly after the incident and were put on guard of the dead
body were not exam ned. Though one of themwas cited as
wi t ness, he was given up by the public prosecutor as being
unnecessary. The evidence of the persons who gathered
i mediately after the occurrence on hearing the alleged cries of
P.W.3 & 4 woul d have been val uabl e pi ece of evidence to serve
as corroboration of the account given by the direct wtnesses,
especi ally when the presence of the alleged eye witnesses at the
spot was too rmuch of a coincidence. No reason is forthcomng for
not examning them This is another serious |apse which casts a
doubt on the prosecution case.

When we come to the actual account of P.W. 3 & 4
regardi ng the incident which they are supposed to have observed
with the aid of noonlight, we have serious doubt whether P.Ws.

3 &4 could have observed the details of attack in the manner in
which they narrated. |In view of the alleged threats, they dared

not to go close to the actual spot of assault. |In fact if they were
in a positionto go close to the spot, they woul d have nade sone
endeavor to resist the attack. That is the natural course of

human conduct. Therefore, standing at a respectabl e distance for
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fear of being assaulted, it is doubtful whether they were in a
position to observe each and every detail of the alleged
occurrence, that too in the noonlight. As far as PW 3 is
concerned, there is any anount of doubt as regards his eye
sight. Wiile being examined in the Court, he admitted that he
had weak eye sight and could not tell whether any person was
sitting near the wall or on his right side. P.W 4 stated that P.W
3 got his eye operation done after the incident. |In all probability,
eye sight problem woul d have been there even at the tine of the
i nci dent which was 3 years earlier. Be that as it may, considering
the situation and other circunstances it is doubtful whether P.Ws.
3 &4 would be in a position to give graphic details of the alleged
incident. Their version in this regard cannot be considered to be
credible. True, even in the absence of giving such details, if
P.W. 3 & 4 had seen the accused attacking the victimand
i medi ately thereafter found himdead, it woul d have been
sufficient to establish the prosecution case. W have only
adverted to the fact that P.W. 3 & 4 would not have been in a
position to observe the details to denponstrate that they were
prepared to sacrifice the truth to support the prosecution

The evidence of P.W 6 is evidently nmeant to build up the
"l ast seen" evidence. Her version that at the instance of the two
accused the victimleft the house is open to serious doubt. |If her
version is truthful , one would expect P.W 3 contacting the two
accused or their | eader. It was nobody’ s case that P.W3 went to
the houses of those persons and tried to nmake inquiries. It is
seen fromthe deposition of P.W 6 that her statenment was
recorded on 6.4.1994 i.e. about three nonths later, for
whi ch no expl anation is forthcomng:

The foregoi ng discussionleads us to conclude that the
Trial Court and the H gh Court did not consider certain
mat eri al aspects apparent fromthe evidence and there was
al nost a nechani cal acceptance of the evidence of the two
chance wi tnesses whose evi dence shoul d have been
eval uated with greater care and caution. As pointed out by
this Court in Satbir Vs. Surat Singh & Anr. [1997 (4)
SCC 192], a "cautious and close scrutiny" of the evidence of
chance wi tnesses should informthe approach of the Court.
In these circumstances, this Court need not feel ‘bound to
accept the findings. The overall picture we get on a critical
exam nation of the prosecution evidence is that P 3 & 4
were introduced as eye-wi tnesses only after the dead body
was found.

The appeal is, therefore, allowed. The conviction and
sentence agai nst the appellant is set aside. The appellant is
directed to be released forthw th.




