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The appel | ants herei n-were convicted under Section 22

of the Narcotic Drugs and Psychotropi c Substances Act,

1985 (hereinafter referred to as 'the Act’) and sentenced to
undergo i nprisonment for ten years and to pay a fine of

Rs.1 | akh. The appellant in Crimnal Appeal No. 1144 of

2003, namely, Phuman Singh was al so convi cted under

Section 307 IPC for firing a shot fromhis pistol at the police
party and on that count, sentenced to undergo

i mprisonnent for four years and to pay a fine of Rs.2, 000.
The sentences were ordered to run concurrently. The tria
Court however acquitted Phuman Singh for the charge under
Sections 25 and 27 of the Arms Act on the ground that the
sanction of the District Magistrate has not been duly proved
by the prosecution. Aggrieved by the sane, the appellants
preferred appeals in the Hi gh Court of Punjab & Haryana.

The appeal s were di sm ssed by the inpugned judgnent

which is sonewhat cryptic.

The prosecution case is as foll ows:

During the early hours of 2nd August, 1987, I|nspector
Sukhdev Singh (PW)\027Station House O ficer, Jal al abad P. S.
recei ved a tel ephoni c nessage fromthe Commandant, BSF
Jal al abad that a special nakabandi (patrolling) has to be
organi zed. He, along with the other police personnel went to
the BSF Headquarters and after reaching there the

Conmandant deputed two | nspectors including |Inspector

Shivpal Singh (PW2) and three nore BSF personnel to
acconpany PW for the patrolling. The Comandant

instructed themto hold the naka at the canal bridge in the
vicinity of Machhiwara village as he had sone infornmation
about snuggling. At 3.30 a.m the patrolling party noticed
two persons coming fromthe direction of the village
Tahl i wal a. When they were chal l enged, there was a firing
fromthe opposite direction ainmed at the patrolling party. In
sel f-defence, the Inspectors (PW 1 & 2) fired one shot

each. Another Inspector also fired a light pistol. It was then
noticed that a nman with a pistol and a wonan were the
persons com ng towards them The patrolling party

confronted them and nade the man concerned di sl odge his

pi stol. The naka party then apprehended both of them First
they searched Phuman Singh and found five cartridges in

the left fold of his chadar. Then one enpty and four |ive
cartridges were also found in the chanber of the revol ver
thrown on the ground. Ten packets of ’'brown sugar’ / heroin
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were found in the bag which was slung on the left arm of
Phuman Si ngh. On search of the jhola (hand baggage), the

ot her appellant Durgo Bai was carrying ten packets of
"brown sugar’ were recovered. The packets wei ghed one

kil ogram each. The ten packets recovered from each were
made into separate parcels and the seal of PWM was affixed
thereon. A recovery nenp was prepared and a rucca was

al so recorded. The revolver and the cartridges were al so
seized. FIR was recorded on the basis of the rucca. The

sei zed parcels and the revol ver were deposited by PWM with
the property room of which a Head Constabl e was in-charge
He sent information to the Customs O ficers. Thereupon

| nspect or-Custons (PWB) cane to the police station on
3.8.1987 and took possession of 20 kgs. of heroin contained
in two bags which were handed over to himby PW. The

seals were found to be in-tact. After weighing the packets,
he took out four sanples of five grans fromeach packet on
whi ch the seal s of PWB, BSF and police were affixed. After

| eaving sone of the sanples with the BSF and police, PWB
sent 20 sanples to the Chem cal Exam ner for analysis and
report. Necessary docunentation, such as inventory of the
goods sei zed, was done. The renmi ning heroin was kept in
the packets and seal ed and thereafter, the packets were put
in a trunk on which PW’' s seal was affixed and it was
deposited in the police mal khana (property roon). On
12.8.1987, PWB recorded the statements of the witnesses

and the accused were interrogated and t hey gave

statenments confessiing to the comm ssion of crine. The

Chemi cal Exam ner, by his report dated 18.81987 ( Ex. PN)
noted that the ’brown powder’ sent in each sample

contai ned 'di-acetyl norphine’. It appears that the Chenica
Exam ner’'s report was actually received nmuch later i.e. on
6. 10. 1987 as stated by PWB. The conplaint was filed by
Assistant Col |l ector of Custons, Anritsar-on 19.10.1987 in
the Court of the Chief Judicial Magistrate, Ferozepur
together with various docunents. After commttal by the
Judi cial Magistrate, Ferozepur, the Additional Sessions
Judge, Ferozepur framed charges and proceeded with'the
trial.

The trial Court held that the recovery of heroin from

the two accused persons was proved beyond reasonabl e

doubt and the presunption under Section 54 of the Act

woul d cone into play. The learned trial Judge al so held that
there was no violation of the mandatory provisions of
Sections 41, 42 & 50 of the Act. The evidence of DW\ 027t he
Sar panch of village Tahliwala, to the effect that the police
took Durgo Bai\027the appellant into custody fromher house
on the 9th of August, 1987, was disbelieved. The | earned
Addi ti onal Sessions Judge convicted and sentenced the
accused as per the details already referred to.

On appeal, the H gh Court held that the prosecution

case was fully established by P which has been
corroborated by the evidence of PW and ot her witnesses

and that there was no legal flaw which vitiated the trial.
The first contention of the |earned counsel for the

appel lants is that there is any anpbunt of doubt as to
recovery of heroin fromthe accused inasnmuch as the sane
has not been produced before the Court even after granting
opportunity to the prosecution before arguments were
commenced. It is then contended that no evidence was let in
as to how the seized packets, which were deposited in the
police property roomafter the sanples were taken by PW3,
were transferred to Custons Division, Anritsar as

mentioned in the petition dated 18.01.1988 filed in the
Court by the prosecution. It is also pointed out that the
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identity of the sanple packets sent and the packets received
by the Chem cal Exami ner for analysis was not established
beyond doubt. Though sanple seals were prepared, they

were not sent to the Chem cal Examiner. There was every
possi bility of tanpering.

It is conceded that none of these points were raised or
argued before the trial Court or the Hi gh Court. Even in the
menor andum of SLP, no ground is taken about non-

producti on of case property or the custody of the goods
during the intervening period or the possibility of tanpering
the seals of sanple packets. Not even rel evant questions
were put in the cross-examnation to cover these aspects.

We cannot, for the first time, in this appeal under Article 136
of the Constitution, go into these factual aspects especially
when there is no clear pointer one way or the other fromthe
recorded evi dence.

The next contention raised by the | earned counsel for

the appellants is about the violation of the nandatory

requi renents of Sections 42 & 50 of the Act. The | earned
counsel ~submts that the informati on about the comm ssion

of the offence which was received by BSF Commandant and
conveyed to PW was not reduced into witing as required

by Section 42(1) of the Act: This argunent overl ooks the
fact that there is nothing in the evidence on record to
suggest that prior /information as contenpl ated by Section

42 of the Act was received by the BSF Commandant or the
Pol i ce I nspectors concerned. PW nerely stated that

" Conmandant Sharma had not given the naka party the

nanes of the accused. Information was that sonething is to
be smuggled into India". Thus, check was organi zed not
because the Police or the BSF officials had specific

i nformati on about the offence in question or even that the
heroin will be carried or transported by someone from

near by villages. The general information about the

smuggling into India which | ed the Cormandant to organize

a nakabandi cannot be equated to the receipt of information
within the contenplation of Section 42(1) of the Act. In any
case, we need not dilate on this aspect further as it is
Section 43 that is attracted in the instant case but not
Section 42. It is not a case of entering into-or searching any
bui | di ng, conveyance or encl osed pl ace.

The next argunment is that Section 50 has been viol at ed

i nasmuch as search was done without adhering to the
conditions laid down in the Section. This is again based on
the prenise that the police officials concerned must be
presuned to have acted on the basis of definite prior

i nformati on. Once this assunption is held to be wong, the
ratio of the decision in State of Punjab Vs. Bal bir Singh

[ (1994) 3 SCC 299] gets attracted. The | egal position has
been clarified thus:

"\ 005But when a police officer carrying on the

i nvestigation including search, seizure or arrest

enmpower ed under the provisions of the CPC

conmes across a person being in possession of the

narcotic drugs or psychotropic substances then

two aspects will arise. If he happens to be one of

those enmpowered officers under the NDPS Act al so

then he nust follow thereafter the provisions of

the NDPS Act and continue the investigation as

provi ded thereunder. If on the other hand, he is

not enpowered then the obvious thing he should

do is that he rmust informthe enpowered officer

under the NDPS Act who shoul d thereafter

proceed fromthat stage in accordance with the

provi sions of the NDPS Act. But at this stage the
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guestion of resorting to Section 50 and informng
the accused person that if he so wants, he woul d
be taken to a Gazetted Oficer and taking to
Gazetted Oficer thus would not arise because by
then search woul d have been over. As laid down in
Section 50 the steps contenpl ated t hereunder
nanely informng and taking himto the Gazetted
O ficer should be done before the search. Wen
the search is already over in the usual course of
i nvestigation under the provisions of Cr.P.C then
the question of conplying with Section 50 woul d
not arise.”

It was noted in the beginning of the same paragraph

that in the cases before the Court, the Police Oficers did not
proceed to act under the provisions of the NDPS Act after
havi ng necessary information or after entertaining

reasonabl e belief as envisaged by Section 42. It was again
enphasi zed in paragraph 25 that if there is a chance

recovery of narcotic drug or psychotropic substance during a
search in exercise of the power under the provisions of
Cr.P.C, the conpliance with Section 50 does not arise.
However, the enpowered officer should, fromthat stage
proceed to carry out the investigation in accordance with the
ot her provisions of NDPS Act.

The interpretation of Section 50 and the effect of failure

to observe the safeguards enshrined in Section 50 cane up

for consideration before a Constitution Bench of this Court in
State of Punjab Vs. Baldev Singh(1999) 6 SCC 172].

The | earned Judges, after referring extensively to the
exposition of law in Balbir Singh's case (supra), remarked
that none of the decisions of this Court after Bal bir Singh
have departed from that opinion. Though the question of
applicability of Section 50 in the context of chance recovery
did not directly fall for consideration in the said case, the
| egal position in this regard clarified in Balbir Singh's case
was reiterated by A S. Anand, C. J., speaking for the
Constitution Bench. The proposition was thus laid down in

par agraph 12:

"On its plain reading, Section 50 would come into

play only in the case of a search of a person as

di stingui shed fromsearch of any prenises etc.

However, if the empowered officer, w thout any

prior information as contenplated by Section 42 of

the Act nakes a search or causes arrest of a

person during the normal course of investigation

into an offence or suspected offence and on

conpl etion of that search, a contraband under the

NDPS Act is also recovered, the requirenents of

Section 50 of the Act are not attracted."

Agai n, at para 57, while summarizing the concl usions,
it was said:

"(1) That when an enpowered officer or a duly

aut horized officer acting on prior information is
about to search a person, it is inperative for him
to informthe person concerned of his right under
sub- Section (1) of Section 50 of being taken to
the nearest gazetted officer or the nearest

Magi strate for naking the search. However, such

i nfornmati on may not necessarily be in witing."

It is significant to notice that the prefatory expression

"acting on prior information" has been advisedly used in tune with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

the law laid down in Balbir Singh' s case.

We therefore find no substance in the contention raised by
the | earned counsel for appellant in regard to violation of Section
50, even assuming that the search of jhola involved search of

per son.
The [ ast contention sonewhat faintly urged was that the
convi ction under Section 22 is illegal inasmuch as the article in

guestion is not a psychotropic substance. It is not denied that the
sei zed substance answers the definition of 'manufactured drug
bei ng an opi um derivative containing ’'di-acetyl norphine’ and
therefore the appropriate Section providing for punishment is
Section 21. The puni shnents prescribed under Sections 21 & 22

are the sanme. By reason of citation of wong Section in the
charge, we do not think that the appellants were handi capped
fromneeting the case agai nst them or otherw se suffered any
prejudi ce. The trial and conviction cannot therefore be set aside
on this score.

As regards the charge under Section 307 | PC against the

second appel | ant, the evidence of PW 1 & 2 appears to be vague
and scanty and it is not safe to convict himon the basis of this
evi dence. Apart fromthe fact that the | ead/ enpties were not
recovered or attenpted to be recovered, there is no definite

evi dence that the accused targeted the nmenbers of the patrolling
party. The direction in which the shot fromthe revolver travelled
and the details relating to other |ogistics are not forthconming. On
the strength of the evidence of PW 1 &2 it can only be said that
they heard the sound of firing and then they retaliated. There was
every possibility of ‘the accused firing a shot aimessly to scare
away those who chal lenged himfroma distance. Hence he is
acquitted of the charge under Section 307 IPC. O course, his
acquittal for the offence under Section 307 does not make any

di fference as regards the sentence which the appellant has been
subj ected to under the NDPS Act.

Consequently, Criminal Appeal No. 1143 of 2003 is

di smssed. Crimnal Appeal No. 1144 of 2003 filed by Phunman

Singh is allowed to the extent of setting aside the conviction
under Section 307 |PC. Further, hi's conviction under Section 22

of the NDPS Act is altered to one under Section 21 of the Act and
the sentence shall remain the sane.




