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Thi s appeal arises out of the judgment of Hi gh Court of

Del hi made in RFA No. 23 of 1989 whereby the High Court

allowed the appeal filed by the respondent herein and set aside
the judgnent and decree of the Trial Court consequently
dismissing the suit filed by the respondent herein. Brief facts
necessary for the disposal of this appeal are as follows :-

Appel | ant herein was enpl oyed by the respondent conpany

in the year 1971 inits |.B.P. Depot, Shakur Basti, Delhi as a Fitter
on daily basis. He continued to work in that capacity till 23rd of
Cct ober, 1973 when the respondent treated his appointnment as on
probation for a period of six nmonths from 23rd of April, 1973. At
the end of that period the respondent extended the period of
probation for a further period of 3 nmonths without confirmng his
appoi ntnent. Being not satisfied wth the performance of the
appel l ant, on 24th of January, 1974 it term nated  the service of
the appellant. The appellant tried to raise an industrial dispute
guestioning his ternmnation which was rejected by the

Gover nment concerned. Hence, he filed a suit in the Court of Sub
Judge, Ist Cass, Delhi praying for a decree of Rs.” 10,993.53/-
towards arrears of salaries on the ground that his term nation was
illegal, malafide, wongful, w thout authority of |aw, without
jurisdiction and being against principles of natural justice and
for a declaration that he ought to be continued i'n enpl oynent
with full salary and all owances and bonus etc. The Trial Court
framed the follow ng issues :-

(1) Whether the plaintiff has no civil rights enforceable
by a civil court as alleged in prelimnary objections of the
witten statenent ? O P. D

(2) Whether the order of ternmination dated 24-1-1974 is
illegal, malafide, wongful and against the principal of
natural justice, if so, its effect 2 O P.P.

(3) Whet her the plaintiff is entitled to the anmounts
clainmed in the suit ? OP.P.

(4) Rel i ef .

After trial, the Trial Court decreed the suit of the appellant.
Bei ng aggrieved by the judgnent and decree of the Trial Court
the respondent herein preferred a Regular First Appeal before the
Hi gh Court of Del hi and by the inpugned judgnent the Hi gh
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Court following a judgment of this Court in the case of

Raj ast han State Road Transport Corporation & Another Vs.

Krishna Kant & OGthers. (1995) 5 SCC 75 al | owed the appeal, set

asi de the judgrment and decree of the Trial Court. While doing so,

it held that an anpbunt of Rs. 10,993.53/- which was paid to the
plaintiff-appellant at the time of adm ssion of the appeal need not
be refunded to the respondent therein, i.e. the appellant herein. As
stated above, it is against the said judgnent of the Appellate

Court plaintiff-appellant is before us.

As noted by us herei nabove the prayer of the appellant to

refer the dispute to Industrial Tribunal/ Labour Court was refused

by the appropriate Governnment on 1-1-1975. The appellant has

not challenged that order till date. He filed a suit in the year 1975
wi t hout nmaking an effort to get his dispute settled through the
provi sions of the Industrial Employnment in (Standing orders) Act,

1946 whi ch even according to him was applicable to him and the
renmedy -~ for which was ~under the provisions of the Industria

Di sputes Act which in termclearly prohibits maintainability of a
civil suit.

This Court _in the case of Rajasthan State Road Transport

Corporation & Another (supra) after considering various

judgrments rendered earlier in these questions I|aid down the
principles applicable in regard to seeking relief in |abour disputes
whi ch are as follows : -

"W may now sumarise the principles flow ng
fromthe above di scussion :-

(1) VWere the dispute arises fromgeneral |aw
of contract, i.e., where reliefs are clained on the
basis of the general |aw of contract, a suit filed
in civil court cannot be said to be not

mai nt ai nabl e, even though such a dispute  may

al so constitute an "industrial dispute” within the
meani ng of Section 2(k) or Section 2-A of the

I ndustrial Disputes Act, 1947.

(2) Were, however, the dispute involves

recogni tion, observance or enforcenment of any

of the rights or obligations created by the
Industrial Disputes Act, the only renedy is to
approach the foruns created by the said Act:

(3) Simlarly, where the dispute involves the
recogni ti on, observance or enforcenment of

rights and obligations created by enactnents Iike
I ndustrial Enploynment (Standing Orders) Act,
1946 \ 026 which can be called "sister enactnents”
to Industrial Disputes Act 026 and which do not
provide a forumfor resolution of such disputes,
the only renedy shall be to approach the foruns
created by the Industrial D sputes Act provided
they constitute industrial disputes wthin the
meai ng of Section 2 (k) and Section 2-A of
Industrial Disputes Act or where such enact nent
says that such dispute shall be either treated as
an industrial dispute or says that it shall be
adj udi cated by any of the forunms created by the
Industrial Disputes Act. Otherw se, recourse to
civil court is open.

(4) It is not correct to say that the renedies
provided by the Industrial Disputes Act are not
equal ly effective for the reason that access to the
f orum depends upon a reference being nade by
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the appropriate Government. The power to

nake a reference conferred upon the

CGover nirent is to be exercised to effectuate the
obj ect of the enactnment and hence not ungui ded.
The rule is to make a reference unl ess, of course,
the dispute raised is a totally frivolous one ex
facie. The power conferred is the power to refer
and not the power to decide, though it may be
that the Governnment is entitled to exam ne

whet her the dispute is ex facie frivol ous, not
meriting an adjudi cation

(5) Consi stent with the policy of |aw aforesaid,
we comrend to Parlianent’ and the State
Legislature to make a provision enabling a

wor kman to approach the Labour

Court/Industrial Tribunal directly -- i.e., wthout
the requirenment ~of a reference by the

Gover nment\ 027i n case of industrial disputes
covered by Section 2-A of the Industrial Disputes
Act. This would go a | ong-way in renmoving the

m sgivings wth respect to the effectiveness of
the renedi es provided by the Industrial Disputes
Act .

(6) The certified Standing Orders franed under
and in accordance wth the Industria

Enmpl oyment  (Standiing Orders) Act, 1946 are
statutorily inposed conditions of service and are
bi nding both upon the enpl oyers - and

enpl oyees, though they do not anount to

"statutory provisions". Any violation of these
Standing Orders entitles an enployeeto
appropriate relief either before the forums
created by the Industrial D sputes Act or the civi
court where recourse to civil court is open
according to the principle indicated herein

(7) The policy of law emerging fromIndustria
Di sputes Act and its sister enactnments is to
provide an alternative dispute-resol ution
mechanismto the workmen, a nechani sm which

i s speedy, inexpensive, informal and

unencunbered by the plethora of procedura

aws and appeal s upon appeal s and revisions
applicable to civil courts. |Indeed, the powers of
the courts and tribunals under the Industri al

Di sputes act are far nore extensive in the sense
that they can grant such reliefs as they think
appropriate in the circunmstances for putting an
end to an industrial dispute".

The Hi gh Court considered these principles laid down by

this Court in Rajasthan State Road Transport Corporation &

Anot her case (supra) and rightly came to the concl usion, the
principles as laid dowmn by this Court in paragraphs 2 and 3 clearly
apply to the facts of the appellant’s case. Hence, a civil suit
guestioning the term nation of service and ancillary relief as
sought for in the suit filed by the appellant herein was not

mai nt ai nable and the only remedy was to approach the forum

created under the Industrial Disputes Act. It is to be noticed that
the appellant did invoke the provisions of the Industrial Disputes
Act for getting the dispute referred to an appropriate forum under
the said act for an adjudication but he failed and he did not pursue
the renmedy any further though such refusal could have been
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chal |l enged by way of a wit petition. He having failed to do so he
cannot then resort to a renmedy by way of a civil suit which is
ot herwi se not maintainable in | aw.

We think the High Court was justified in coming to this
concl usi on.

However, the | earned counsel for the appellant relied on

para 37 of the Rajasthan State Road Transport Corporation &

Anot her, wherein this Court having held that the civil court had
no jurisdiction in regard to a dispute pertaining to the worknan
and managenent which is otherw se covered by the Industria

Di sputes Act held thus :-

"It is directed that the principles enunciated
in this judgnent shall apply to all pending
matters except where decree have been

passed by the trial court and the matters are
pending i'n appeal or second appeal, as the
case may be. Al suits pending inthe tria
court shall be governed by the principles
enunci ated herein \026 as also the suits and
proceedi ngs to be instituted hereinafter”.

Based on the above observations of the Court, the |earned

counsel submitted that the principle of relief enunciated in the
sai d paragraph of the judgment of ~this Court  ought to have been
extended to himand the relief granted by the Trial Court ought to
have been affirned. It is to be noted in this context this principle
does not apply to cases wherein the efforts of the workman to get
the dispute referred to adjudication to an appropriate forum under
the Industrial Disputes Act has been rejected. As stated above, in
cases where the application for reference under the provisions of

the Industrial Disputes Act has been rejected by the appropriate
authority, the aggrieved party should pursue the sane by way of a
wit petition and if possible get (the dispute referred under the
Industrial Disputes Act. If he fails to do so evenafter such attenpt
or fails to make such an attenpt, the directions issued in para 37 of
the above judgment in the case of Rajasthan State Road Transport

Cor poration (supra) does not apply.

In the said view of the matter, we find no reason to interfere

with the judgnent of the H gh Court. This appeal fails and the

sane is disnssed




