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The workman is in _appeal before us being aggrieved by and
di ssatisfied with the judgment and order dated 13.10.2000 passed by the
Di vi sion Bench of the H gh Court of Calcutta in Appeal No.434 of 1996.

The case at hand has a chequered history. The appellant herein was
appointed in the post of Messenger-cumBearer in the establishment of the
respondent herein, a C nema House, on-31.3.1978. He was subsequently
confirmed on the said post. A disciplinary proceeding was initiated against
hi m wherei n he was found guilty, whereupon he was dism ssed from
services. The said order of dism ssal was the subject-matter of an industria
di spute. The Industrial Tribunal by reason of an award set aside the said
order of dismssal with full back-wages and conpensation. On or about
1.5.1991, the appellant was permttedto join his duties but back-wages were
not paid. He was, however, retrenched from services within one nonth
fromhis joining i.e. 30.5.1991. A sumof Rs.9,030/- was paid as
retrenchnment conpensation which the appellant is said to have received
under protest. A trade union known as Bengal Mbtion Pictures Enpl oyees
Uni on took up the cause of the Appellant, inter alia, on the ground of
contravention of the legal requirements as contained in Section 25-G of the
I ndustrial Disputes Act, 1947 as al so insufficiency of the amount of
conpensation paid to the appellant in terns of Section 25-F(b) thereof. An
industrial dispute as regard his retrenchment was rai sed before the Assistant
Labour Comm ssi oner which fail ed; whereupon the Industrial Tribunal was
approached by the Appellant. In the neanwhile, the appellant had al so
initiated a proceedi ng under Section 33-C(2) of the Industrial Disputes Act,
1947 which ended in an amicable settlenment in terns whereof the Appellant
all egedly agreed to receive a sumof Rs.39,000/- as full and final settlement.
He had accepted a cheque for the aforenenti oned sumof Rs.9,030/- issued
by the managenent allegedly as part paynent of his conpensation of
Rs. 39, 000/ - whi ch was deducted fromthe aforementioned settled anobunt of
Rs. 39,000/ -. The Industrial Tribunal by its order dated 28.12.1995 held

"Having regard to the facts and circunstances and

in consideration of the evidence and record | hold
that the retrenchnment of the concerned wor kman

was illegal and as such he should be deened to be

in continuous service with all benefits. The issues
are answered accordingly."

A wit petition was filed by the respondent herein questioning the
correctness or otherwi se of the said award before the Cal cutta Hi gh Court
which was marked as Wit Petition No.1872 of 1996. The said wit petition
was disnissed by a |l earned Single Judge, holding
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"Thus, regarding (sic regard) being had the
principles of |aw di scussed above in the |ight of
the fact and circunmstances of the instant case,
have no hesitation to hold that the inmpugned
retrenchnment was effected w thout conplying with
the mandatory requirenents of Section 25F(b) of
the Industrial Disputes Act and that the Tribuna
was well within its jurisdiction in recoding a
finding to that effect. Such a retrenchnent nust,
accordingly, be held to be void ab intio and
consequently, the respondent must be deened to
be in service and entitled to all consequentia
benefits. |, therefore, find no justification for
guashi ng the i npugned Award. In such view of
the matter, the petitioner is not entitled to any
relief and the instant wit application fails. The
wit application is, accordingly, dismssed wthout,
however, any order as to costs."
The respondent herein preferred an appeal thereagainst before a
Di vi sion ‘Bench of the Cal cutta H gh Court which was narked as Appea
No. 434 of -1996. A plea as regard substantial conpliance of the
requi rements of law on the part of the workman was raised for the first tinme.
Accepting the said plea, the Division Bench by reason of the inpugned
judgrment all owed the appeal hol ding

"So, the fact' remains that the enployer bona
fidely paid the said amunt of Rs.9030.30 al ong
with the notice of retrenchment and the worknman
duly accepted the said amunt. Hence, the plea of
wai ver in a case of this nature-as argued by the |d.
Advocate for the appellant can be uphel d. ~ Above
all, when the enployer bona fidely paidthe mgjor
part of retrenchnment conpensation after a bona
fide cal culation, not opposed by anybody till the
argunent before the Tribunal, we fail “to
understand as to why the enpl oyer can be
puni shed by ordering himto pay the entire
backwages with the privil ege of immedi ate
reinstatenment as ordered in the award. Foll ow ng
the principle adopted by the Apex Court in 1980
(1) LLI 124 (SC) (Workman of Sudder Workshop
of Jhorhat Tea Conpany \026 vs. The Managenent),
we deem it proper not to punish the enpl oyer as
above only for an alleged shortfall of Rs.552..87
whi ch was not pleaded in the witten statenent of
the workman. W do not think that non-paynent
of Rs.552.87 as calculated in the award at the
argunent stage only, can nake the retrenchnent
order nugatory. On the other hand, we take the
view, followi ng the principle adopted in Wrknen
of Coi mbatore Pioneer 'B Ltd. (supra) that for
non non-paynment of the short conpensation of
Rs. 552. 87, a substantial anpbunt can be paid as
conpensati on.

Accordingly, in setting aside the award and
allowing this appeal, the appellant is directed to
pay a sum of Rs.552.87 (rounded off to Rs.553)
along with a conpensation of Rs.6634.50

(equi valent to wages for six nonths) to the

wor kman \ 026 the respondent no.4 within six weeks."

The workman, thus, is in appeal before us fromthe said judgnment.
The respondent managerment has not appeared despite service of notice.
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M. Bijan Kumar Ghosh, |earned counsel appearing on behalf of the
appel l ant, would subnit that the Division Bench of the Hi gh Court
conmitted a nanifest error in passing the inpugned judgnment and order
insofar as it failed to take into consideration that Section 25-F(b) of the
Industrial Disputes Act is inperative in character. Keeping in view the fact
that admttedly the said |l egal requirenents thereof had not been conplied
with and furthernore plea of waiver having not been raised before the
Tri bunal or before the |l earned Single Judge, it was inpermissible for the
Di vi sion Bench to pass the inpugned judgnent.

We may usefully refer to the subm ssions nmade on behal f of the
respondent \ 026 managenent in wit proceedi ngs as had been noticed by the
| earned Single Judge of the Hi gh Court in his judgnent:

"M . Arunava Chosh, I'd. Advocate
appearing for the petitioner company, raised the
fol | owi ng points:

First, it was urged that the Tribunal fell into
error of law in comng to a conclusion that there
was non-conpliance of requirenents of Sec.25-

F(b) in as much as such a plea was never put
forward on behal f of the workman in his witten
statenment nor was it substantiated by any evidence.
Secondly it was contended that when the

Workman di d neither raised any plea of

i nadequacy of the retrenchnment conpensation nor
adduce any evidence in this regard, the Tribuna
shoul d not have enbarked upon -an-inquiry for-the
pur pose of ascertaini ng whether the conpensation
noney was adequate or not. Thirdly, it was
contended that as there was neither any pl eadi ng
nor any evidence regarding the shortfall in the
paynment of retrenchnent conpensation, the

Tri bunal could not go into that question at the
stage of argument. Fourthly, it was urged that
omi ssion to nmaintain seniority list under Rule 77A
does not render the retrenchment illegal or bad in
law, particularly when there was clear admn ssion
on the part of the workman in his evidence that he
was the | ast person to be enployed in the category
of worknman to which he bel onged and as such the
Tribunal’s finding, if there be any, regarding the
observance of the principles of "last conme first go
as contenpl ated under Section 25G was perverse

and was not based on evidence. M. Ghosh cited a
nunber of decisions in support of his contentions."

It is, therefore, evident that the question of a bona fide action on the
part of the enployer or waiver on the part of the appellant herein had not
been rai sed. The respondent before the [ earned Single Judge was although
very enphatic as regard conpliance of requirenents of Section 25-F(b) of
the Industrial Disputes Act but no contention as regard the plea of waiver
was raised. Even the question of substantial conpliance or bonafide action
on the part of the said respondent was not raised.

The principle of waiver although is akin to the principle of estoppel;
the difference between the two, however, is that whereas estoppel is not a
cause of action; it is a rule of evidence; waiver is contractual and may
constitute a cause of action; it is an agreenent between the parties and a
party fully knowing of its rights has agreed not to assert a right for a
consi derati on.

A right can be waived by the party for whose benefit certain




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

5

requi renents or conditions had been provided for by a statute subject to the
condition that no public interest is involved therein. Wenever waiver is
pleaded it is for the party pleading the same to show that an agreenent

wai ving the right in consideration of some conprom se came into being.
Statutory right, however, may al so be wai ved by his conduct.

I n Bank of India and thers etc. vs. O P. Swarnakar and Ot hers etc.
[ (2003) 2 SCC 721], it was noticed

"115. The Scheme is contractual in nature. The
contractual right derived by the enpl oyees
concerned, therefore, could be waived. The

enpl oyees concerned havi ng accepted a part of the
benefit could not be pernmitted to approbate and
reprobate nor can they be pernmitted to resile from
their earlier stand."

It is neither in doubt nor in dispute that the provision of Section 25-
F(b) is inmperative in character. The provision postulates the fulfillnent of
the followi ng three conditions :

(i) One nonth’s notice in witing indicating the reasons for
retrenchment or wages in-lieu of such notice;
(ii) Payment of 'conpensation equivalent to fifteen days, average

pay for every conpl eted year of continuous service or any part
thereof in excess of six nonths; and
(iii) Notice to the appropriate Government in the prescribed manner

The requirenent to conply with the provisionof Section 25-F(b) has

been held to be mandat ory before retrenchnent of a workman is given effect

to. In the event of any contravention of the said nmandatory requirenent, the
retrenchnment woul d be rendered void ab initio.

In Worknmen of Sudder Wborkshop of Jorehaut Tea Co. Ltd. vs. The
Managenment [(1980) 2 L.L.J. 124], whereupon reliance had been placed by
the Division Bench, this Court held

"\ 005That apart, if there be non-conpliance with-S.
25F, the lawis plain that the retrenchnent is
bad\ 005. "

In that case, however, conpensation had been conputed on-the basis

of wages previously paid and not on the basis of the Wage Board Award.
The retrenchnment took place on 5.11.1986. No pleaas regard non-paynent
of compensation cal cul ated on the basis thereof was taken before the
Tribunal. Even the award did not proceed on that basis.

The new pl ea based on the facts was not pernmtted to be raised by the

Hi gh Court. This Court noticed that the Wage Board Award was subsequent

to the retrenchrment; although it was applied retrospectively i.e. with effect
from1.4.1966. In that situation, it was observed

"\ 005l n the absence of any basis for this new plea
we are unable to reopen an ancient matter of 1966
and, agreeing with the Hi gh Court, dismss the
appeal. But the 16 workmen, being eligible
admttedly for the Wage Board scale, will be paid
the difference for the period between 1.4.1966 to
5.11.1966."

We may furthernmore notice that the | earned Industrial Tribuna
interfered with the retrenchnent of the appellant not only on the ground of
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non- conpl i ance of the provisions of Section 25-F(b) of the Industria
Di sputes Act but also on the ground of contravention of Rule 77-A of the
West Bengal | ndustrial Disputes Rules, stating

"Moreover the company has not shown by
means of a seniority lists that the concerned
wor kman was the junior nost anbngst the sane
category of workers. \When there is such a
controversy and when no such lists was maintai ned
by the conpany al though maintaining of such lists
can be said to be a conpul sory conpliance of the
rul es framed under the Industrial D sputes Act on
the part of the Conpany (Vide 77A of the West
Bengal Industrial Di sputes Rules) it nmust be held
that the retrenchment was illegal. Mere evidence
to show the seniority of the workman of a
particul ar category is not enough to justify a
retrenchnent of a workman on the ground of
surplus hand."

After a detailed reference tothe evidence adduced on behal f of the
Management, the Tribunal held

"I do not understand why the conpany keeps

| acuna in observing the | egal procedure provided
by the rules framed under the statute to maintain
peace and harmony. ' In the industry particul arly
which are very nuch formal and not at all difficult
to be maintai ned and can be done with |east effort.
Thi s has been very much necessary and essential “in
this case in its peculiar background when the
concerned workman i s going to be retrenched

within a very short period after his reinstatemnment
with full back wages and incidental benefits by
virtue of an award by the Seventh Industria
Tribunal in an earlier reference Case No. 1647-

| . R /IR 11L-24/85 corresponding to Case NO VIII-
152/ 86 after he was dismissed fromservice. The
Conpany shoul d have nai ntai ned the seniority

lists as required under the rule to show from
inmpartial attitude towards the workman in the
category to which Krishna Bahadur bel ongs. That
havi ng not been done the action of the Conpany
suffers frominformative (sic for infirmties) and it
deserves to be nullified."

It would appear fromthe judgnent of the learned Single Judge dated
25.9.1996 in Wit Petition No.1872 of 1996 that correctness or otherw se of
the finding of the Industrial Tribunal as regard non-conpliance of the
provisions of Rule 77A of the West Bengal |ndustrial Disputes Rules had
been questioned. The said contention rmust be held to have negatived by the
| earned Single Judge al so keeping in view the provisions analogous to
Expl anati on-V appended to Section 11 of the Code of Civil Procedure. The
Di vi sion Bench of the High Court unfortunately did not address itself to the
sai d question at all

For the reasons aforenentioned, the inmpugned judgnent of the

Di vi si on Bench cannot be upheld. 1t is set aside accordingly and the
j udgrment of the | earned Single Judge uphol ding the award passed by the
Industrial Tribunal is restored. The appeal is allowed. 1In the facts and

ci rcunst ances of the case, there shall be no order as to costs.




