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BHAN, J.

Plaintiff-Baijnath since deceased now represented by his | ega
representatives, the appellants herein, filed the suit for declaration
and possessi on of house known as "Gadaiya Wali Haveli" situated in
the town of Bhind.. Both the parties are closely related to each ot her
and belong to the sane famly. The geneal ogy tree of the famly is as
under :

Mool Chand
(Died in Samvat 1940)

Sukhwasi Lal Sal i gram
(died on 15.9.1949)

Govi nd Prasad
(Di ed Sanvat 2002) Bai jnath-Plaintiff
(died on 4.2.1980)

Tej Narayan Prayag Naryan
(Both are |l egal representatives of the
Plaintiff)
Ki shan Shant i Jagdi sh
Swar oop Swar oop Swar oop
( Def endant) ( Def endant) ( Def endant)

On 25.2.1879 the original owner nortgaged the house to Mo
Chand and his son Sukhwasi Lal. Mortgagor had filed a suit for
redenmpti on of the nortgage and a decree for redenpti on was passed
but as he failed to pay the nortgage anmount he | ost his ownership
right in the house and the house remained in the famly of Mo
Chand. The family was joint at that tinme.
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It seens that near about 1928 a partition took place between
Sukhwasi Lal and Saligram predecessors-in-interest of the plaintiffs\026
appel l ants and def endants \ 026 respondents. The house in dispute came
to the share of the predecessor of the appellant Saligram but Govind
Prasad \ 026 defendant took forcible possession of the same in the year
1928. Present suit for declaration of title and possession was filed in
the year 1955 alleging therein that respondents took forcible
possessi on of the house on 7.7.1949. Two questions arose for
determ nation in the suit : (a) whether the plaintiffs have been able to
prove their title over the disputed house; (b) whether the suit of the
plaintiffs was barred by limtation in view of the fact that they were
not in possession for nore than 12 years since 10.7.1928. The courts
bel ow as well as the High Court have held that the plaintiffs were
owners of the house but they have lost their title to the house as the
def endants had perfected their title to the house by adverse
possessi on. Defendants were found to be in possession since
10.7.1928 and the plaintiffs had |ost their right to maintain the suit for
recovery of possession by |apse of tine.

The predecessor-in-interest of the appellant Saligramhad filed
a crimnal case agai nst CGovind Prasad \026 defendant, now represented
through his |legal representatives, the respondents herein, which was
got dism ssed by himon 5.7.1929 as is evident fromthe certified copy
of the application/filed by Saligram (Exhibit D-1) on the record. 1In
this application, it has been nentioned that Govind Prasad who had
taken forcible possession of the disputed house on the intervention of
some panchas had returned the possession to Saligramand therefore
he did not want to pursue the crimmnal case and the sane be
di smssed. This application does not bear the signatures of Govind
Prasad. There is nothing on record to suggest that Govind Prasad
had entered into any such conprom se wi th Saligramand returned
back the possession to the appellants’ predecessor at any point of
time. This application sinply discloses that Govind Prasad had taken
forci bl e possession of the housein dispute and the alleged
conpromi se in the application is not an evidence to prove that
Govind Prasad had returned the possession. This application instead
bi nds the appellants and their predecessor on the point that Govind
Prasad had taken possessi on over the house in the year 1928 and the
crimnal case filed by Saligram was got di sm ssed by himby noving
an application. There is no evidence on record to show that Govind
Prasad had ever surrendered the possession of the house to Saligram
or his successors at any point of time or that he had started living
sonmewhere el se. On the other hand, continuous living of “Govind
Prasad in the house is established by the docunentary evidence as
well as the oral evidence. The story put up by the appellants that the
def endants had taken possession on 7.7.1949 is fal'se. The courts
bel ow on appreci ation of the evidence, oral as well as the
docunentary, have held that Govind Prasad and hi's successors
remai ned in possession of the house ever since 1928 and the story put
forth by the appellants and their predecessor that Govind Prasad had
taken forcible possession of the suit property on 7.7.1949 was
i ncorrect and fal se.

Besi des this, docunments Exhibits P-1 to P-9 indicate that a
Crimnal Case No. 330 of 1949 under Sections 440, 505 and 332 of |PC
was instituted by Baij Nath on 8.7.1949 arraying the defendants as the
accused. This case was decided on 30.4.1952. Defendants-
respondents were acquitted of the charge with the observation that
def endants \ 026 respondents had not di spossessed the appel |l ant
forcibly. This again shows that the defendant had not cone in
possession on 7.7.1949 as was projected by the plaintiffs \026 appell ant
in the plaint.

Govind Prasad had filed civil suit 1-A of 1950 for partition of
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the joint Hindu famly property in the year 1950 between the two
branches. The suit was dismissed by Trial Court holding that the
partition had already taken place between the parties. The famly

had ceased to be joint and were in possession of their respective

shares. Counsel for the appellant argued that since the defendants
thenselves had, in their suit filed in the year 1950, taken the stand
that the status of the famly was joint, the question of their perfecting
title to the house by adverse possession is untenable. W do not find
any nerit in this submission. 1In an appeal arising in the said suit, the
High Court in its order in First Appeal No. 14 of 1960 dated 16.2.1964
(Exhibit P-11) held that the famly had ceased to be joint and had
separated. This finding of the court that the famlies had separated in
the year 1928 and were in possession of the respective shares coupl ed
with the fact that Saligramhad admtted that Govind Prasad had

taken forcible possession of ‘the house in dispute in the year 1928
clearly establishes that Govind Prasad and his successors have been

i n continuous possession of the house since 1928 and the suit filed by
the plaintiff-appellant in the year 1955 is clearly barred by limtation
The respondents have perfected their title by way of adverse

possessi on.

Accordingly, judgment and decree passed by the courts bel ow
is affirmed and the appeal is dismssed with no order as to costs.




