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The appellant-M P. 'El ectricity Board in these appeal s

guestion the correctness of the judgnment of the H gh Court of
Judi cature at Jabal pur whereby the Hi gh Court dismissed its wit
petitions challenging the order of the Industrial Court, Bhopa
Bench which in turn had directed to re-instate the respondents
herein with 50% back wages.

Facts necessary for the disposal of these appeals are as

fol |l ows:

The respondents herein were engaged by the appell ant-

Board on daily wages for the purpose of digging pits for erecting
electric poles. It is the case of the appellant that on conpletion of
the said project of drawing electric lines frompoint to point, the
enpl oyment of the respondents was ‘term nated and whenever a
simlar occasion arose for digging pits they were re-enpl oyed on
dai |y wages. Hence their enploynment was not pernmanent in nature
nor in any one of the cases the respondents had conpl eted 240
days of continuous work in any given year. The said project jobs
have cone to an end in 1991 and respondents were never re-

enpl oyed by the Board.

Bei ng aggrieved by the said non-enpl oynent, the

respondents herein filed applications under-Section 31 read with
Section 61 of the MP.Industrial Relations Act (MP.Act) in
January, 1993 before the Labour Court, Bhopal seeki ng permanent
enpl oyment under the Board, primarily on the ground that they
have conpl eted 240 working days in a year and their

di scontinuation of service ambunted to retrenchnent w thout
following the | egal requirenents.

The appel | ant-Board deni ed the allegations made in the said
application which had terned the non-enpl oyment as

retrenchnment of their service by contending that the question of
retrenchnment does not arise in the nature of enployment because
the service of the respondents were on work requirenment basis.
Bef ore the Labour Court, an application was nade by the
respondents to produce the Miuster Rolls for the period 1987 to
1992. That apart no other material was produced by the
respondents to establish a fact that they had worked for 240 days
continuously in any given year. Though sone other applicants
exam ned themsel ves before the Labour Court no other docunent

was produced. Wil e the appell ant-Board exam ned three

wi t nesses who are Engi neers-In-Charge of the Project and
produced the Muster Rolls for the period between 1986 to 1990 but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

did not produce the Muster Rolls for the |ater period. The Labour
Court after exanmining the entries in the Mister Rolls cane to the
concl usion that the respondents-applicants had not worked for 240
days continuously in any given year, hence, they cannot claim

per manency nor could they termtheir non-enploynent as a
retrenchment. On the said basis, it rejected the applications of the
respondents.

Bei ng aggrieved by the said rejection of their application,

the respondents preferred an appeal before the Industrial Court at
Bhopal Bench. The Industrial Court noticing the fact that though
the application for production of the Mister Rolls was for the years
1987 to 1992, the appellant had only produced the Miuster Rolls for
the year ending 1990. Therefore, an adverse inference agai nst the
appel | ant was drawn and solely based on the said adverse inference
it accepted the case of 'the respondents that they had worked for
240 days continuously in a given year, hence, proceeded to grant
relief, as stated herei n above.

A chal | .enge to the said orders of the appellant were

di sm ssed by the H gh Court after drawing an adverse inference
based on the same grounds of non-production of all the Mister
Rol | s.

However, while considering the case of grant of back wages

both the Industrial Court as well as the Hi gh Court canme to the
concl usion that the respondents had not worked continuously at

any given point of 'time and were not engaged on all working days
and their enpl oynent was punctuated by short periods when they

had not been engaged. Hence, it confined the back wages to 50%
only and with the above nodification reinstatenment of the
respondents was ordered.

In these appeal s, | earned counsel appearing on behalf of the
appel | ant - Board contended that the courts bel owcoul d not have
drawn any adverse inference agai nst the Board for not having
produced the Muster Rolls for the year 1990-1992 when it

conplied with the request of the respondent by producing the
Muster Rolls for the year 1988-90. It is subnitted that the said
Muster Rolls which were produced before the court clearly

i ndicated that the respondents had not worked continuously for 240
days in a year, at any point of tine between 1988-90. It is argued
that it is not the case of the respondents that between the year
1990-92 for which period the Muster Rolls were not produced they
had worked for 240 days continuously only in those years. Their
entire case was that between 1988 and 1992 they have been

wor ki ng in 240 days continuously in a year which having not been
established atleast for the years 1988 and 1990 wi thout there being
a specific allegation that between 1990 and 1992 t here was such
conti nuous enpl oynent a mere non-production of the Mister Rolls
for the said year could not have been made the basis of draw ng an
adverse inference by the courts below. It is also argued that the
non- enpl oynent of a daily wager when there is no work woul d not
amount to retrenchnent. Learned counsel also submitted that the
nature of work that was being done by the appellant was a work for
a project and that project having cone to an end, question of
regul ari sing the services of the respondents or maki ng them

per manent did not arise.

Shri S. K Ganbhir, |earned senior counsel appearing for the
respondents per contra argued the very fact that the appellants
though were in possession of the Mister Rolls between 1988 to

1992 did not produce the same inspite of being summoned mnust

give rise to assunption that those documents if produced woul d
prove the case of the respondents, hence, the Industrial Court as
wel |l as the High Court justly drew an adverse inference agai nst the
appel l ant. He subnmitted that these workmen bei ng poor and
illiterate people will not have any material in their possession to
prove their continuous enploynent, hence, the burden of proving
their continuity of their enploynent could not be thrust on them
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He submitted that even otherwise in |aw the inpugned orders did

not call for any interference.

Havi ng heard the | earned counsel for the parties and having

perused the docunments, we notice that the case of the appellant that
these respondents were enpl oyed for the purpose of digging pits

for erecting electric poles in the course of drawing electric wire
fromone point to another point is not disputed. It is an accepted
finding of the courts below that the enpl oynment of the respondents
have been di scontinuous and intermttent during the period from
1982 till their enmploynment was discontinued. W can take judicia
notice of the fact that drawing of an electric line is in the nature of
project work and once the polls are erected and the electric wire is
drawmn fromthe starting pole to the ending pole that work comes to
an end. Therefore, it cannot be contended that the nature of work
which was only to dig pits for the purpose of erecting poles could
be construed as a permanent job. O course, during the course of
electrifying nore places, job of this nature may be done by the
Board continuously in-different parts of the State but that does not
deviate fromthe fact that drawi ng of electric line fromone point to
anot her at one part of the State would be a project and not a

conti nuous job. Therefore, enpl oynent of people in that |ocal area
for the limted job cannot be construed as an enpl oynent for a
conti nuous and regul ar work of the Board. This fact is also
recorded in the Muster Rolls which shows that at regular intervals
the services of the respondents were sought obviously for the
reason that there was no continuous need for such work. A perusa

of the Muster Rolls, a copy of which'is produced along with the
wit appeal which pertains to the respondents in the first appea
clearly indicates the above fact. If as an exanple, we take the case
of the respondent in C. A No.2240/01 we notice that he worked

bet ween 16.11.1987 to 15.12.1987 for 30 days. Hs next

enpl oyment was from 16.12. 1987 to 15.1.1988 for 26 days.

Therefore, it could be said that during the period 16.11.1987 to
15.1.1988 this respondent worked continuously for 56 days. He

was then not enpl oyed between 15:1.1988 till 16.2.1988. After the
sai d break he was re-enployed from 16. 2. 1988 to 15.9.1988 which

is for a period of 106 days. Thereafter, he was not 'enpl oyed til
16.11.1988. From 16.11.1988 he was re-enployed till 15.12.1988

for 30 days. Thus it is noticed that the enployment during the
period 1987 to 1988 was not continuous -and his total enployed

days for one year if taken from 16.11.1987 till 16.11.1988, sane
cones to 136 days. Simlar is the case if we have a | ook at a
subsequent enpl oynent during the years 1989-1990, this clearly
shows the fact that the enpl oynent of the respondent was on a job
requi red basis and was not for any continuous services required by
the Board. The appellant, therefore, cannot claimeither

per manency or regul arisation since there is no such pernmanent post
to which he could stake his claimnor could he claimthe benefit of
conpl etion of 240 days of continuous work in a given year,

because as stated above the figures do not show that the
respondents whose particulars are referred to herein above or the
ot her respondents for that matter have worked for 240 days. In
such a factual background, in our opinion, the Industrial Court or
the H gh Court could not have drawn an adverse inference forthe
non- producti on of the Miuster Rolls for the year 1990 to 1992 in
the absence of specific pleading by the respondents-applicants that
atl east during that period they had worked for 240 days
continuously in a given year. The application calling for the
producti on of the docunments was for the years 1987 to 1992. As
stated above, between the period 1987 to 1990, as a matter of fact,
till end of the year 1990 the respondents have not been able to
establish the case of continuous work for 240 days. Considering
these facts in our view drawing of an adverse inference for the
non- producti on of the Muster Rolls for the years 1991-92, is

whol Iy erroneous on the part of the Industrial Court and the Hi gh
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Court. W cannot but bear in mind the fact that the initial burden
of establishing the factum of their continuous work for 240 days in
a year rests with the applicants-respondents.

The above burden havi ng not been di scharged and the

Labour Court having held so, in our opinion, the Industrial Court
and the Hi gh Court erred in basing an order of re-instatenent

sol ely on an adverse inference drawn erroneously. At this stage it
may be useful to refer to a judgnent of this Court in the case of
Muni ci pal Corporation, Faridabad vs. Siri N was (JT 2004 (7) SC
248) wherein this Court disagreed with the Hi gh Court’s view of
drawi ng an adverse inference in regard to the non-production of
certain relevant documents. This is what this Court had to say in
that regard :

"A court of |law even in a case where

provi sions of the Indian Evidence Act apply, may

presune or may not presunme-that if a party despite

possessi on of the best evidence had not produced

the same, it would have gone against his

contentions. The matter, however, woul d be

di fferent where despite direction by a court the

evi dence is wi-thhel d. Presunption as to adverse

i nference for non-production of evidence is always

optional and one of the factors which is required to

be taken into consideration in the background of

facts involved in the I'is. The presunption, thus, is

not obligatory because notw t hstandi ng the

i ntentional non-production, other circunstances

may exi st upon whi ch such intentional non-

production may be found to be justifiable on sone

reasonabl e grounds. In the instant case, the

I ndustrial Tribunal did not draw any adverse

i nference against the appellant. It was within its

jurisdiction to do so particularly having regard to

the nature of the evidence adduced by the

respondent . "

If we apply the principles laid down by this Court i'n the

above stated case of Siri Niwas, it is clear that the Labour: Court
not having drawn any adverse inference, on factsand

circunst ances of this case the Industrial Court or the Hi gh Court
could not have based an order of re-instatenent solely on the basis
of an adverse inference.

For the reasons stated above, these appeal s succeed. The

i mpugned orders of the H gh Court as well as the Industrial Court
are set aside and that of the Labour Court is restored:

These appeal s are al |l owed.




