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JUDGMENT

A Nos. 9-11

I'N

Cl VI L APPEAL NCS. 4191-4193 OF 1991

W TH

. A NGs.13, 14 AND 15

I'N

CIVIL APPEAL NO 4191 OF 1991

P. K. BALASUBRANMANYAN, J.

I.A NGs.9-11 in CIVIL APPEAL NGs. 4191-4193 OF 1991

These are applications by Respondent No.2 in the above
nmentioned appeal s, C A Nos.4191-4193 of 1991. The prayer therein
is for a clarification of the Judgnent in the appeals rendered by this
Court on 20.4.1999 by providing that the applicant was also entitled to
the anmobunt of Rs.1,56,21,839.25 being the interest that has accrued on
the purchase price of Rs.2 crores paid by it for the assets of the Benga
Paper MIls Co. Ltd., a conpany in liquidation. The applications are
opposed by the creditors, sone of whomwere the appellants in the
appeal s.

The Bengal Paper MIIls Co. Ltd. was ordered to be wound
up in a winding up petition filed by its creditors. The order was passed
on 24.4.1987. Even before the order for wi nding up, the assets were
put in possession of two joint receivers appointed in a suit by one of the
creditors. On the Oficial Liquidator being appointed in |iquidation
the joint receivers were directed to put the Oficial Liquidator in
possessi on of the assets of the debtor conpany. They put himin
possessi on. The possession was thus obtained by the Officia
Li qui dat or. After getting the assets val ued, the Conpany Court on
29.6.1989 granted |leave to the Oficial Liquidator to sell the assets and
properties of the conpany in |iquidation. Pur suant. thereto, the
Oficial Liquidator issued a sale notice on 14.9.1989. Respondent
No.2 in the appeal, the applicant, nmade an offer on 14.9.1989. The
of fer was accepted and the sale was ordered on 15.9. 1989. It i's seen
that the sale was confirned the sane day and possessi on was given to
the purchaser, the applicant on 16.9.1989. But, it nay be noticed that
the purchase price of Rs.2 crores was not collected at once and the
purchaser was permitted to pay the price in four quarterly instal nents.
The sale was confirned on the ternms quoted in the Judgment of this

Court. The sale and its confirmation by the Conmpany Judge was
chal | enged in appeals before the Division Bench of the Calcutta Hi gh
Court. The Division Bench of the H gh Court in spite of noticing

various irregularities and infirnmties in the sale and the inadequacy of
the price in the light of the valuation of the assets, proceeded to disniss
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the appeals. The creditors challenged that decision in the above appeal s
before this Court. This Court by its Judgnent dated 20.04. 1999,

al | owed the appeal s and set aside the sale on the grounds set out

t herein. It is seen that the applicant herein prayed before this Court
that the amount of Rs.2 crores paid by it in instalments by way of
purchase price, may be refunded to it and that it may also be repaid the
suns which it had all egedly expended for the revival of the conpany.

This Court, in the Judgnent, dealt with the claimof the applicant as
fol | ows:

"Learned counsel for the second respondent submtted that
the second respondent would be entitled to recover the sale price
as also all expenditure that it had incurred consequent upon the
order of sale. We are in no doubt that the O ficial Liquidator
nmust refund to the second respondent the sum of Rs.2 crores.

As to any other expenditure, the second respondent rust apply to
the High Court and satisfy it, first, that it was incurred and,
secondly, ‘that in |law,  the second respondent is entitled to recover
it.

The appeal s are all owed. The judgrment and order under
appeal is set aside as also the order of sale dated 15th Septenber,
1989 in favour of the- second respondent. The Oficia

Li qui dator shall forthw th recover possession, from whoever is in
possessi on, of the /assets and properties covered by the said order

of sale. The sane shall be resold after a fresh valuation report
t hereof has been obtained, a reserve bid fixed and due
adverti senments publi shed. The second respondent shall be

repai d the purchase price of Rs.2 crores by the Oficia
Li qui dat or subsequent to recovery of possession as aforesaid.”

On 4.6.1999, the applicant requested the Oficia
Li quidator to refund the anbunt of Rs.2 crores deposited by it towards

the purchase price as directed in the Judgnent. The Oficia
Li qui dator pronptly refunded a sumof Rs.2 crores to the applicant on
6.7.1999. It is the case of the applicant that it had clained that it was

also entitled to the interest earned by the Oficial Liquidator on
i nvestment of the sumof Rs.2 crores, but that the O ficial Liquidator
refused to pay any interest. It is.in that context that the present
appl i cations have been filed by the applicant seeking what it calls a
clarification of the Judgnent rendered by this Court.

According to the applicant, its claimfor interest was for
the period froml5.9.1989 to 20.4.1999 on the sumof Rs.2 crores. Thi s
Court had passed an order on 20.1.2000 calling uponthe Officia
Li quidator to furnish information on the investment of the sum of Rs.2
crores and the interest that had been earned and the O ficial Liquidator
had filed a statement which indicated that the interest that was earned
for the period in question was Rs.1, 56, 21, 839. 25|

It is also seen that pursuant to the |liberty given by this
Court the applicant has filed an application before the Conpany Court
claim ng payment out of a sum of Rs.21 crores as the anpunt expended
by it for the revival of the conpany. It is said that the said application
was allowed in spite of being opposed but that an appeal has been filed
against it and the recovery thereunder stood stayed and the appeal was
still pending.

The application does not disclose under what provision the
same was being filed. Nor does it set out any |legal basis for claimng
i nterest on the purchase price deposited by the applicant. The two
aspects put forward are that during the 10 years the applicant was in
possessi on of the assets pursuant to the sale, the conpany had made
| osses except for two years and that the O ficial Liquidator had invested
the purchase price and had earned interest and the interest earned was
an accretion to the purchase price which woul d bel ong the applicant
since the sale in its favour had been set aside.

The applications are opposed. It is submitted that the
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applications were not naintainable as what the applications really

sought was not a clarification of the Judgment but an additional relief
or a relief which was not granted by this Court and which, in fact, has
been deni ed or which shoul d be deenmed to have been deni ed. It is

poi nted out that the shockingly | ow purchase price was not even paid in

a lunp on 15.9.1989 fromwhich date the interest was being clainmed,

but the sane was paid only in four quarterly instalnments and the claim
for interest was untenable. It was further submtted that the applicant
had the enjoyment of the assets valued at nore than Rs. 16 crores for a
peri od of 10 years and the applicant had not accounted for the profits
for that period. It was pointed out that the claimthat the conpany had
made | osses during the said 10 years other than for two years, was

bei ng seriously disputed. As a matter of fact, the applicant was |iable
to account for the profits earned fromthe properties during the period
of 10 years it had beenin possession. The applications were

m sconcei ved and were |iable to be disnissed.

Lear ned seni or .counsel appearing for the applicant
subm tted that the ampunt of Rs.2 crores paid into the hands of the
O ficial Liquidator by the conpany had earned interest anpbunting to
Rs. 1,56,21,839.25 and that the said interest was really an accretion to
the purchase price paid by the applicant and once the purchase price
was directed to be refunded to the applicant by setting aside the sale,
the applicant was also entitled to the interest accrued, as an accretion to
the asset. He, therefore, submtted that the Judgnment of this Court
required a clarification in that regard and really no review of the
Judgnent was necessary and relief could be granted to the applicant on
these applications. Counsel appearing for the creditors, on the other
hand, submitted that the relief now being clained nmist be deened to
have been refused by this Court while it ordered the refund of the
purchase price of Rs.2 crores and also allowed the applicant to make an
application before the Conpany Court clai m ng paynment out of the
amounts al |l egedly expended by it for the revival of the conpany.

The prayer nmade was beyond the scope of a petition for clarification of
the Judgnent and it was really a claimfor further relief and such a
relief cannot be granted on these applications. The appl i cant had

enj oyment of the properties and its profits for a period of 10 years and
really it was a case where the applicant had to account for those profits
and, there could be no unilateral direction for naking over the interest
to the applicant w thout inposing a corresponding obligation on the
applicant to account for the profits of the properties. The ordering of
such a mutual accounting was beyond the scope of the present

applications.

Certain salient facts may be noticed. Thi's Court has
found that the purchase price paid by the applicant was a shockingly
| ow considering the value of the assets that were sold by the Oficial
Li qui dat or. Even this low price of Rs.2 crores, as can be seen fromthe
affidavit of the official |iquidator dated 29.3.2000, was paid not in a
lump by the applicant-the purchaser and the ambunt was all owed to be
paid in four quarterly installments but even before paynent of the
entire purchase price, the properties were put in the possession of the
applicant on 16.9.1989, the day next to the sale. The possessi on was
returned only on 5.5.1999 about ten years after the applicant was put in
possession. Until then, the applicant had the enjoynent of the
properties.

The O ficial Liquidator, in w nding up proceedings by
court, has the power to sell the i nmovable properties of the conpany
wound up, under Section 457(1)[c] of the Conpanies Act, 1956. Rul e
272 of the Conpanies (Court) Rules, 1959 provides that an Oficia
Li qui dator can sell the property belonging to the conpany only with the
previ ous sanction of the court and that every sale shall be subject to
confirmation by the court. Rul e 273 |l ays down the procedure for sale
and Rule 274 deals with the neeting of the expenses of the sale.

O der XXI Rule 93 of the Code of Civil Procedure (for short ’'the
Code’) provides that where a sale of inmovable property is set aside
under Rule 92 of Order XXI, the purchaser shall be entitled to an order
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for repaynment of his purchase noney with or without interest as the
court may direct, against any person to whomit has been paid. It has
been held that even though Order XXI Rule 93 of the Code may not
ipso facto apply to a sale otherw se other than under the Code, the
princi pl e enbodi ed therein can be applied to other sales to order refund
of the purchase price with interest while setting aside a sale. But it has
to be seen that Rule 93 of Order XXI of the Code gives a discretion to
the court setting aside a sale, either to award interest or not to award
interest. Considered in the context of that discretion, it is clear fromthe
Judgnent rendered by this Court that this Court refused to direct the
payment of interest to the applicant even while directing the refund of
the purchase price paid by the applicant to the Oficial Liquidator. In
such a situation it is not possible to accede to the prayer of the applicant
to order the paynent of interest on the purchase price paid by it, based
on the principle enbodied in Order XXI Rule 93 of the Code on this
application for a clarification of the Judgnent. |In the circunstances of
the present applications, we have to proceed on the basis that this Court
has exercised its discretion not to award interest on the purchase price
inthe light of the directions issued by it in that behalf.

Learned counsel for the applicant relied on the decision in
Motors & lnvestnent Ltd. vs. New Bank of India and others (1997
(11) sSCC 271 ) and submitted that in that case the Court ordered
paynment of interest to the purchaser on the sale being set aside. On an
exam nati on of paragraph 6 of the said decision, it is seen that the
guestion was not discussed as such. But the Court did order the
i nterest earned by the purchase price to be refunded to the purchaser or
inthe alternative to pay interest onthe ampunt at 18 per cent per
annum In the case of Central Bank of India vs. Ravindra and others
(2002 (1) SCC 367 ) this Court discussed the concept of interest to
point out that it was the payment fixed by agreenent or allowed by |aw
for use or detention of nopney. I n other words, what was indicated
was that interest was really conpensation for the use of the nobney
whi ch the purchaser was deprived of. CGoi ng by the principle of
conpensation indicated in the said Judgnment, the question would arise
whet her the applicant, in the circunstances of this case, when it had
enj oyed the assets for about ten years on deposit of the purchase price,
woul d be entitled to any conpensation at all, or to /conpensation with
an obligation to account for the profits, an issue, that has to be
adj udi cated in an appropriate manner and not certainly while
consi dering an application for clarification. We find that the obtaining
of possession by the purchaser on deposit of the purchase price has
consi derabl e rel evance, in deciding whet her the purchaser would be
entitled to interest on the purchase price as indicated by the decision of
this Court in Union of India vs. Oficial Liquidator H C. of Calcutta
and others (2000 (5) SCC 274 ). Therein, after referring to the
decision in Mdtors & Investnent Ltd. vs. New Bank of I ndia and others
( supra) relied on by counsel for the applicant and the direction for
payment of interest nade therein, this Court declined the award of
interest on the distinction that, in that case, possession had passed to the
pur chaser. The Court stated that the Judgnent in Mdtors & | nvestnent
Ltd. vs. New Bank of India and others (supra) had no bearing mainly
because as soon as the ampunt was deposited by the purchaser
possessi on of the property was handed over to him No doubt 't he
| ear ned Judges thereafter, also referred to the decisionin the present
case and the non award of interest therein. But, in our view that
nmakes no difference, since the distinguishing feature relied on by the
sai d deci sion, was the non-passi ng of possession to the purchaser. In
this case, as we have noticed, the applicant, the purchaser, obtained
possessi on even before he had paid the entire purchase price and had
paid only 25 per cent or so of the purchase price and kept that
possession for 10 years.

Even on the principle of restitution, the claimof the
appl i cant may not succeed. This is not a case where the applicant was
deprived of both his nmoney and the property purchased by him There
was, therefore, no failure of consideration. By the subsequent order of
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Court, the sale was set aside; but during the interregnum the applicant
had the benefit of the assets he had purchased. The other contracting
party, the conpany in liquidation was deprived of the use of its assets.
The creditors who held the properties as security were deprived of their
right to deal with the security or to enjoy the benefits of the security
during the interregnum In fact, the securities available to the creditors
were utilized by the auction purchaser-the applicant. In that situation
the applicant m ght have the obligation to account for the profits.
Certainly, while rendering the main Judgrment, this Court was

conscious of all these aspects while ordering refund only of the

purchase price deposited wi thout providing for paynment of interest to

the purchaser but at the sanme tine leaving it open to the purchaser to
work out its claimfor the expenses incurred by it before the Conpany
Court.

As stated in Goff and Jones The Law of Restitution (sixth
edition) the law of restitution is the lawrelating to all clains quas
contractual or otherw se, which are founded upon the principle of
unj ust enrichnent. 't will, therefore, be necessary to investigate that
aspect 'even if we invoke Sections 70 and 72 of the Indian Contract
Act . Even if we invoke Section 65 of the Contract Act, the
advant ages derived by each of the parties will have to be deternmnned
and quantified in ternms of nmoney and any order in favour of the
appl i cant can be nade only after undertaking that exercise. This result
cannot be achi eved by seeking a clarification of the Judgnent as now
done.

It al'so appears to us that there was a change of position of
the parties including the creditors, pursuant to the sale and the applicant
bei ng put in possession. In that context, the adequacy of consideration
paid by the applicant will be a relevant consideration. As observed in
Cof f and Jones in paragraph 42-004, "neither comon | aw nor equity
normal ly inquires into the adequacy of the consideration which the
pur chaser provides. But such an enquiry would be central to any
def ence sol ely based on a defence of change of possession, for, it is a
def ence which operates to discharge, wholly or in part, a defendant’s
duty to make restitution". Be it noted that the sale in favour of the
applicant was set aside by this Court mainly on the ground that the
consi deration paid was grossly inadequate.

The upshot of the above discussion is 'that the prayer for
clarification as nade cannot be granted. The applications are liable to
be di smi ssed. Hence, they are di sm ssed.

l.A Nos.13, 14 and 15 in C. A No.4191 of 1991

. A No.13/2004 is an application filed by the Bengal Paper
M 11 Mazdoor Union, the Labour Union of the wound up industry, for
a clarification of the Judgment dated 20.4.1999 by directing that 'the
conpany in liquidation may be sold as a goi ng concern. . A No.14 of
2004 is by the sane Union seeking permssion to file a supplenentary
affidavit in support of its above prayer. I.A No.15 of 2004 is by the
conpany whi ch had nmade an of fer for purchase of the assets of the
conpany in liquidation "as is where is" praying for permission to
intervene in I.A No.13 of 2004 filed by the said Union. According to
the Union, before the conpany court an offer had been nade by Ms
Madhuri Traders Ltd. for purchase of the assets of the conpany in
liquidation as a going concern for a price of Rs.10 crores. But a
counter offer was received fromMs Zoom Traders and Reality Ltd.
the applicant in I.A No.15 of 2004, for Rs.17.75 crores for the entire
assets of the conpany in liquidation on "as is where is" basis. In this
situation, the conpany court has directed the parties to get a
clarification fromthis Court as to the mode in which the assets shoul d
be sold, whether as a going concern or as property "as is where is",
meani ng thereby that the purchaser will be free to dispose of the |and,
machi nery and ot her equi pnents as he pl eased. It is the subm ssion of
the Union that the workers of the Union will be benefited if the
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property is sold as a unit and a going concern and it is in that context
that they have filed I.A No.13 of 2004 for clarification. It is in that
application that Ms Zoom Traders & Realty Ltd. wants to intervene, to
press its claimfor purchase of the assets "as is where is" but not with a
view to run the industry or revive the industry.

We find that these applications are m sconceived. The
| ear ned conpany judge was also in error in directing the parties to seek
aclarification fromthis Court. In |iquidation, the assets had been sold
by the liquidator and the sale was confirned by the conpany court.
But the sanme was set aside by this Court. This Court while setting
aside the sale and issuing certain other directions, has very clearly
directed that "the same shall be resold after a fresh valuation report
t hereof has been obtained, the reserved bid fixed and due adverti senent
publ i shed". Qoviously, this Court intended that a proper price should
be fetched for the assets of ‘the conpany in |iquidation. It has left the
guestion to the conpany court. It is for the company court to take a
decision on the fresh sale to be conducted by it. There is no question
of any clarification of the directions of this Court. No need for such a
clarification-arises. The decision, at least in the first instance, has
necessarily to be that of the conpany court as to the node and manner
of sale and the price at which it is to be sold. In this situation, we are
satisfied that these applications filed in this Court are m sconceived and
they are liable to be di smissed.

W, ‘therefore, dismss these applications leaving it to the
conpany court to take a proper decision onthe matters form ng subject
matter of these applications.




