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PETI TI ONER
KALARI MADATHI L UNN

Vs.

RESPONDENT:
STATE OF KERALA

DATE OF JUDGVENT:
22/ 04/ 1966

BENCH

ACT:

I ndian Penal Code, ss. 300 and 34-Ingredients of the four
cl auses of the section-Tests-Victimdying of asphyxiation,
his nouth and nose having been plugged-Ofence whether
nmurder . or capable homcide--"Injury sufficient in the
ordi nary ‘course of nature to cause death" in terms of cl. 3
proof of-Comon intention of accused in a case, covered by
cl 3.

HEADNOTE:

The appellants were convicted of nurder under s. 302 read
with s. 3 |.P.C. on'the allegation that they had laid their
victimin a drain after closing his mouth with adhesive tape
and plugging his nose with cotton wool soaked in chl oroform
as a result of which death was caused. They -appealed to
this Court by special leave. It was contended on their
behal f: (i) that their offence did not anpbunt to nmurder but
only to cul pable hom cide under the second part of s.. 304,
(ii) that it could not be inferred fromthe nere fact of
deat h that the injury caused by the appellants was
sufficient in the ordinary course of nature to cause death;
this had to be proved by further evidence and (iii) that the
ingredients of s. 34 I.P.C. were not satisfied.

HELD : (i) What distinguishes the offences of mnurder and
cul pable homcide is the presence of a special, nens rea
which consists of four nental attitudes in the presence of
any of which the | esser offence becones the greater. These
four mental attitudes are stated in the four clauses of  s.
300 1.P.C. [235 B]

(ii)The first clause of s. 300 says that cul pable homi cide
is murder if the act by which death is caused is done wth
the intention of causing death. An intention to kill a
person brings the matter so clearly wthin the genera

principle of nmens rea as to cause no difficulty. Once the
intention to kill is proved, the offence is nurder unless
one of the exceptions applies, in which case the offence is
reduced to cul pable hominid not anpbunting to murder. " On the
facts of the present case an intention to cause death was
not proved against the appellants and the clause therefore
did not apply. [235 C

(iii)The second clause of the section deals with acts done
with the intention of causing such bodily injury as the
of fender knows to be likely to cause the death of the person
to whomharmis caused. The mental attitude here is two-
fold. There is first the intention to cause bodily harm and
next there is the subjective know edge that death wll be
the |I|ikely consequence. English Common Law nade no clear
distinction between intention and recklessness but in our
| aw t he foresight of the death nust be Present. The nenta
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attitude is thus nade of two elenents-(a) causing an
intentional injury and (b) which injury the offender has the
foresight to know woul d cause death. The Present case could
not fall under this clause either. because, it could not be
said that the appellants who only wanted to meke their
vi cti munconsci ous had the Subjective know edge of the fata

consequences of the boil harmthey were causing. [235 F]

231

(iv) The appellants were however guilty of nurder under the
third clause of S. 300. [237 GH)

The third clause discards the test of subjective know edge.
It deals with acts done with the intention of causing bodily
infjury to a person and the bodily injury intended to be
inflicted is sufficient in the ordinary course of nature to
cause death. In this clause the result of the intentionally
caused injury nust be viewed objectively. If the injury that
the of fender intends causing and does cause is sufficient to
cause death in'the ordinary way of nature the offence is
nmurder . whether the offender intended causing death or not
and whether the offender had a subjective know edge of the
consequences or not. [236 B

For the application of this <clause it must be first
established that an injury is caused, next it nust be
established objectively what the nature of that injury in
the ordinary course of nature is. |If the injury is found to
be sufficient to cause death one test is satisfied. Then it
nmust be proved that there was an intention to inflict that
very injury and not 'some other injury and that it was not
accidental or unintentional. [236 C D

Virsa Singh v. State of Punjab [1958] S.C R 1495, referred
to.

The bodily injury caused by the appellants was deliberate
and preplanned and the subjective test involved in the
clause was therefore satisfied. ~The ~other test namely
whet her the injury was sufficient in the ordinary course of
nature to cause death was also satisfied in the case as in
the circunstances it would have been a miracle if the victim
had escaped. Death of the victimtook place as ‘a direct
result of the acts of his assailants. [236 E-F]

(v) The fourth clause of S. 300 conmprehends generally, the
comm ssion of immnently dangerous acts which nust in all

probability cause death. What the appellants did my well

be said to satisfy the requirenents of this clause  also,

although it is ordinarily applicable to cases in which there
is no intention to kill anybody in particular. (Ooiter).

[238 A]

(vi)The sufficiency of an injury to cause death in the
ordinary course of nature in the ternms of el. 3 need not in
every case be required to be proved by separate evidence in
that regard. Were the victim is either helpless or
rendered hel pl ess and the of fender does some act which | eads
to death in the ordinary course and death takes place from
the act of +the offender and nothing else it is ' hardly
necessary to prove nore than the acts thenselves and the
causal connection between the acts and the end result. The
sufficiency of the injury in the present case was
objectively established by the nature and quality of the
acts taken with the consequence which was intimately rel ated
to the acts. There was no need to establish nore than this
in the case. [237 B-G

Anda v. 9tate of Rajasthan, A I.R 1965 S.C. 148 referred
to.

(vii)AIl the acts were done after deliberation by the
appel | ant s. They were of a type which required nore than
one person to perpetrate. That there was a conmon intention
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admits of no doubt and as clause 3 of S. 300 views the
consequence of the act objectively all those who shared the
comon intention of causing the bodily injury which was
sufficient to cause death in the ordinary course of nature
nmust be hel d responsible for the resulting offence. [238 C
232

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeals Nos. 102 &
103 of 1965.
Appeal s by special |eave fromthe judgnents and orders dated
Cct ober 12, 1964 of the Kerala Hi gh Court in Crimnal Appea
No. 80 of 1964, and Criminal Appeal No. 70 and Referred
Trial No. 13 of 1964 respectively.

Jai CGopal Sethi, C. L. Sareen and R L. Kohli, for the
appel lant \(in C. A _-No. 102/65).

Har bans Si'ngh, for the appellant (in Cr. A No. 103/65).
AL S. R _Chari, V. Narayana Menon and M R K Pillai, for
the respondent (in both the appeal s).

The Judgnent of the Court was - delivered by

Hi dayatullah, J. This-judgnent will al so govern the di sposa
of Crimnal Appeal No. 102 of 1965 (Rajwant Singh v. The
State of Kerala). /The appellants in these two appeals have
been convicted under’ ss. 302/34, 364, 392, 394 and 447 of
the I ndian Penal Code. Unni (appellant in this appeal) has
been sentenced to death and Rajwant Singh (appellant in the
ot her appeal) has been sentenced to inprisonnment for life.
No separate sentences under the other sections have been
i mposed on Unni but Rajwant Singh has been sentenced to four
years’ rigorous inprisonnment under ss. 392 and 394, |ndian
Penal Code, with a direction that the sentences shall run
concurrently with the sentence of inprisonment for ' life.
The High Court of Kerala has disnmissed their appeals and
confirmed the sentence of death on Unni. They now appeal by
speci al |eave of this Court.

These appellants were tried with three others, of 'whom two
were acquitted. One Taylor was also convicted of the sane
of fences and was sentenced in the aggregate to inprisonnent
for life. He has not appealed to this Court. W are not
concerned with them The case relates to the death of ~ one
Lt. Commander Meni anha of the Naval Base, |.N. S. Vendurt hy,
W lingdon Island, Cochin Harbour, on the night of March 30,
1963. Unni was attached as a rating to this Naval Base and

at the time of the offence was on leave,. Taylor, who has
not appeal ed was an ex-sailor and Rajwant Singh was attached
to I.N.S. Vikrant. The case of the prosecution was  that

these persons conspired together to burgle the safe of  the
Base Supply Ofice on the eve of the pay-day, when a /'|arge
sum of nmoney was usual ly kept there for distribution on the

pay- day. They coll ected various articles such as a  Nava
Oficer’s dress, a bottle of chloroform a hacksaw wth
spare bl ades, adhesive plaster, cotton wool and ropes. O

the night in question they decoyed the Lt. Commander from
his house on the pretext that he was wanted at the Nava

Base, and in a lonely place caught hold of him They
covered his nouth

233

with the adhesive plaster and tied a handkerchi ef over the
pl aster and plugged his nostrils with cotton wool soaked in
chl orof orm They tied his hands and legs wth rope and
deposited him in a shallowdrain with his own shirt put
under his head as a pillow. They then went up to the
sentry, who was induced to part with his rifle to one of the
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accused who had dressed hinself as an officer, and attacked
hi m The sentry woul d have received the sane treatnent as
his Lt. Commander but he raised a hue and cry and attracted
the attention of the watchman. Fearing detection the
assail ants rel eased the sentry and took to their heels. The
sentry after escaping informed the Oficer-on-duty at the
Base and stated that he had recogni sed Rajwant Singh as one
of his assailants. Next norning the dead body of the Lt.
Commander was discovered in the drain where he had been |eft
by the assail ants.

I nvestigation foll owed and five persons were placed on tria

bef ore the Sessi on Judge, Ernakul am Divi sion, who convicted
three and sentenced themas stated above and acquitted the
ot her two. The appeal s of these persons before the High
Court failed. In these appeals the conmplicity of the
appel lants in the of fence is not challenged but it is argued
that the evidence for the prosecution does not establish the
of fence” of nurder but of causing grievous hurt or of
cul pable ‘'homcide not anmpunting to nurder. It is also
contended that s. 34 of the Indian Penal Code could not be
used against any of the accused. Unni has also contended
that the sentence of death-was not proper as the case
against him was indistinguishable fromthat of the other
two. We shall deal . with these argunents.

Qur attention has /'been drawn to the inquest and postnortem
reports to establish what was actually done to the Lt.
Comander . Fromthese, it is established that the |egs of
the victimwere tied with rope and his arns were tied behind
his back. A |arge adhesive plaster was stuck over his nouth
and conpletely sealed it. A handkerchief ~was next tied
firmy over the adhesive plaster to secure it in ‘position

The nostrils were plugged with cotton soaked in chloroform

Counsel for the appellants submit that all this shows that
the assailants did not intend to kill the Lt. Conmander but
to render himunconscious. It is admtted that the closing
of the nouth with the adhesive plaster and the handkerchi ef
was conplete and that it nust have been inpossible for the
Lt. Conmander to breathe through his nout h. The
description, however, shows that the nostrils  were also
pl ugged with cotton wool soaked in chloroform This was
clearly stated in the inquest report and also in the
postnmortem report and was established not  only by the
Wi t nesses proving the inquest report but also by the ~doctor
who performed the autopsy. |n addition the prosecution -has
exhi bited and proved numerous photographs of the dead  body
fromvarious angles and these things are clearly seen in the
L/ S5SCl - 17 (a)
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phot ogr aphs. According to the doctor death was due to
asphyxi ati on.

In addition to the other evidence est abl i shing t he
connection of Unni and Rajwant Singh with this crinme | there
is a confession by Rajwant Singh before the Sub-Magistrate,
Cochin in which he graphically describes the part played by
him and Unni. Rajwant Singh also stated that they only
want ed the Lt. Conmander and the sentry to remai n
unconscious while they rifted the safe and took away the
noney. It is contended that we nust accept the confession
as a whole and nust hold on its basis that the intention was
not to kill, and that the offence of murder is therefore not
est abl i shed. As this is the nbst inportant point in the
case we shall consider it first.

This point was argued by M. J. G Sethi on behalf of
Raj want Singh and his argunents were adopted by M. Harbans
Si ngh on behalf of Unni. M. Sethi argued that the offence
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was one of causing grievous hurt or at the worst of cul pable
hom ci de not anounting to nurder and puni shabl e under s. 304
(second part) of the Indian Penal Code. It is quite plain
that the acts of the appellants resulted in the death of the
victimand the of fence cannot be placed | ower than cul pable
hom ci de because the appellants nmust have known that what
they were doing was likely to kW The short question

therefore, is whether the offence was nmurder or cul pable
homi ci de.

M. Sethi submits that of the three clauses of s. 299. which
define the offence of cul pable homi cide, the first deals
with intentional killing and the second with injuries which
are intentionally caused and are |likely to cause death. He
submits that these two clauses formthe basis of the offence
of nmurder and cul pabl e homi ci de puni shabl e under he first
part of s. 304 and the third clause, which involves the
causing of death-with the knowl edge that by his act the
offender is likely to cause death, is the foundation of
of fence of culpabl e hom cide not anounting to nurder punish-
abl e under-the second part of s. 304. He subnmits that the
appel l ants  did not intend causing the death of the Lt.
Conmander but took action to keep himinmmobilised and sil ent
while they rifled the safe; To achieve their purpose they
tied the victim and closed his mouth and plugged the
nostrils wth cotton soaked in chloroform_ Each of these
acts denoted a desire to keep the Lt. Commander out of the

way for the tine being but not to kill - him- Nor can the
acts be described as done with the intention of causing such
bodily injury as was likely to kill. At the npbst, says he,

it can be said that the death was caused with the know edge
on the part of the appellants that by their acts they were
likely to cause death and that brings the matter within s.
304 11, I.P.C

235
The argunent requires close exam nation. Two offences in-
volve the killing of a person. They are the offence of

cul pable hom cide and the nore henious offence of nurder.
What distingui shes these two of fences is the presence of a
special mens rea which consists of four nental attitudes in
the presence of any of which the |esser offence becones
greater. These four nental attitudes are stated in s. 300,
|.P.C. as distinguishing nurder from culpable homcide
Unl ess the of fence can be said to involve at | east one such
mental attitude it cannot be murder. W shall consider the
acts of the appellants in relation to each of the clauses of
s. 300.

The first clause says that cul pable homicide is nurder if
the act by which death is caused is done with the intention

of causing death. An intention to kill a person brings the
nmatter so clearly within the general principle of mens rea
as to cause no difficulty. Once the intention to  kill is

proved, the offence is nurder unless one of the exceptions
applies in which case the offence is reduced to culpable
hom cide not anpbunting to nmurder. As there is no question
of any of the exceptions they need not be nentioned. But it
is plain that the appellants did not contenplate killing the
Lt. Commander. No part of their preparations shows an
intention to kill. Had they so desired, they had anple tine
and opportunity to effectuate that purpose without going to
the trouble of using cotton soaked in chloroform to stuff
the nostrils. They had only to hold his nose closed for a
few minutes. The confession to which we have referred also
shows that the news of the death of the Lt. Conmander cane
to them with as nuch surprise as shock. In t hese
ci rcunst ances, the first clause of s. 300 cannot apply.
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The second cl ause deals with acts done with the intention of
causing such bodily injury as the offender knows to be
likely to cause the death of the person to whom harm is

caused. The nental attitude here is two-fold. There is
first the intention to cause bodily harmand next there is
the subjective know edge that death will be the likely

consequence of the intended injury. English Common Law made
no clear distinction between intention and reckl essness but
in our law the foresight of the death nmust be present. The
mental attitude is thus nade of two el enents-(a) causing an
intentional injury and (b) which injury the offender has the
foresight to know would cause death. Here the injury or
harm was intended. The appellants intended tying up the
victim closing his nouth by sticking adhesive plaster and
plugging his nose with cotton wool soaked in chloroform
They intended that the Lt.  Commander should be rendered
unconsci ous for sone tine but they did not intend to do nore
harmthan this. ~Can it be said that they had the subjective
know edge of the fatal consequences of the bodily harm they
were causing? W think that on the facts the answer cannot
be in the affirmative. To say that the act satisfied the
test of subjective knowedge would be really

236

tantanmount to saying that the appellants intended to commt
the nmurder of the Lt. ~Conmmander which, as said already, was
not the case.

The third clause discards the test of subjective know edge.
It deals with acts done with the intention of causing bodily
infjury to a person and the bodily injury intended to be
inflicted is sufficient in the ordinary course of nature to

cause death. In this clause the result of the intentionally
caused injury nust be viewed objectively. If the injury
that the offender intends causing and  does cause is

sufficient to cause death in the ordi nary way of nature the
offence is nurder whether the ~offender intended causing
death or not and whether the offender had a subjective
know edge of the consequences or ‘not. As was laid down in
Virsa Singh v. The State of Punjab(l1l) for the application of
this clause it nust be first established that an injury is
caused, next it nust be established objectively what the
nature of that injury in the ordinary course of nature is.
If the injury is found to be sufficient to cause death  one
test is satisfied. Then it nmust be proved that there was an
intention to inflict that very injury and not sonme other
injury and that it was not accidental or unintentional- | f
this is also held against the offender the offence of mnurder
i s established.

Applying these tests to the acts of the appellants we have
to see first what bodily injury has been established. The
bodily injury consisted of tying up the hands and feet of
the victim closing the mouth with adhesive plaster and
pl ugging the nostrils with cotton soaked in chloroform Al
these acts were deliberate acts which had been preplanned
and they, therefore, satisfy the subjective test involved in

the clause. The next question is whether these acts
considered objectively were sufficient in the ordinary
course of nature to cause death. |n our judgnent they were.

The victimcould only possibly breathe through the nostrils
but they were also closed with cotton wool and in addition
an asphyxi ating agent was infused in the cotton. Al in al
it would have been a mracle if the victim had escaped
Death of the victimtook place as a direct result of the
acts of his assailants.

M. Sethi suggested that the victimmust have struggled to
free hinself and had rolled into the drain and this nust
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have pushed up the cotton further into the nostrils. Thi s
is not correct. The victimwas placed in the drain by his
assailants because his folded shirt was placed under his
head and had obviously fainted by that tine. No one seens
to have been aware of his presence; otherw se discovery
woul d have taken place earlier. This leads to the only
conclusion that there was no change in the circunstances in
which the victimwas left by the assail ants. The bodily
injury proved fatal in the ordinary course of nature. The
ordi nary course

(1)[1968] S.C. R 1495.

237

of nature was neither interrupted nor interfered with by any
intervening act of another and whatever happened was the
result of the acts of the assailants, and their acts al one.
M. Sethi argues that the sufficiency of the injury to cause
death in the ordinary course of nature is sonething which
must be proved and cannot be inferred fromthe fact that
death has in fact taken place. " This is true of some cases.
If a blowis given by reason of which death ensues, it my
be necessary to prove whether it was necessarily fatal or in
the [|anguage of the Code sufficient in the ordinary course
of nature to cause death. In such a case it may not be open
to argue backwards fromthe death to the blow, to hold that
the sufficiency is established because- death did result.
As death can take place fromother causes the sufficiency is
required to be proved by other and separate evidence. There
are, however, cases and cases. Where the victimis either
hel pl ess or rendered hel pl ess and the of fender does sone act
whi ch | eads to death in the ordinary course and death takes
place fromthe act of the offender and nothing else, it is
hardly necessary to prove nore than the acts thenselves and
the causal connection between the acts and the end result.
M. Sethi contends that the concentration of chloroform the
gquantity actually used and its effect on the victimought to
have been proved. Alternatively he-argues that the quantity
of the cotton wool used to plug the nostrils and the nanner
of pluggi ng shoul d have been estahlished before a finding
can be given that the bodily injury was sufficient in the
ordinary course of nature to cause death. This would, of
course, have been necessary if it could at all be thought
that not the acts of the assailants but sone ot her
i ntervening circunstance mght have led to the death of the
victim But there was none. There was no interference by
anyone else. Death was due to asphyxiation whether caused
by the mechanical obstruction of the nostrils or by
chl orof orm as an asphyxi ati ng agent, or both. Wi chever way
one |ooks at it, the injury which caused the death was the
one inflicted by the assailants. The sufficiency of the
injury was objectively established by the nature and quality
of the acts taken with the consequence which was intinmately
related to the acts. There was no need to establish nore
than this in the case. As was pointed out in Anda v. State
of Rajasthan(1l) "the enphasis in clause thirdly is on the
sufficiency of the injury in the ordinary course of nature
to cause death. The sufficiency is the high probability of
death in the ordinary way of nature and when this exists and
death ensues, and if the causing of the injury is intended,
the offence is nurder". |In this case the acts of the
appel l ants were covered by the third clause in s. 300.

As we are satisfied that this case falls wthin clause
thirdly we need hardly consider whether it falls also within
t he fourth clause or not. That cl ause conpr ehends,
general ly, the conm ssion of

(1) AI. R 1965 S.C. 148 at 151
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immnently dangerous acts which nust in all probability
cause death. To tie a man so that he cannot help hinself,
to close his mouth conpletely and plug his nostrils wth
cotton wool soaked in chloroform is an act inmnently
dangerous to life, and it my well be said to satisfy the
requirenents of the last clause also, although that clause
is ordinarily applicable to cases in which there is no
intention to Kkill any one in particular. W need not,
however, discuss the point in this case. We accordingly
hol d that the of fence was nurder

Al the acts were done after deliberation by the appellants.
They were of a type which required nore than one person to
perpetrate. What was done had al ready been discussed and
the execution of the plan was carried out as contenpl ated.
That there was a comon intention adnits of no doubt and as

clause 3 of s. 300 views the -consequence of the act
objectively all~ those who shared the common intention of
causing the bodily injury which was sufficient to cause
death in the ordinary course of nature nust be held
responsi ble for the resulting offence. Even if t he
consequence was different fromwhat was actually intended,
those who abetted (and the appellants were either offenders
principally or abetters) would be equally responsible under
s. 113 of the Indian Penal Code provided they knew that the

act which they were abetting was likely to cause that
ef fect. On the argunment of the appellants that s. 304 11
applies, it is obvious that the above provision nust be
attracted. In our judgnent the —appellants were rightly

adj udged guilty under s. 302/34, ‘1 ndi an Penal Code.

As regards the sentence of death passed on Unni, we see no
reason to interfere. He was the naster nind behind the
whole affair and the sentence of death was, therefore,
appropriate. W see no force in either appeal. They wll
be di sm ssed.

Appeal s di sm ssed.
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