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(Arising out of Special Leave Petition (Crl.) No.2921 of 2004)

G P. MATHUR, J.

1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred by the conpl ai nant,
Sonpal Singh (first informant) agai nst the judgnent and order dated
27.5.2004 of Allahabad Hi gh Court by which Sunil Rathi (respondent no.1)

has been granted bail \in a case under Section 147/148/149/302/307/404/504
and 506 | PC

3. Suni| Rathi had been initially granted bail by the H gh Court on
30. 5. 2003. This order was chal |l enged by the conpl ai nant Sonpal Singh by
filing Special Leave Petition (Crl.) No.2551 of 2003. The appeal was

di sposed of by this Court on 6.1.2004 and the rel evant portion of the order is
bei ng reproduced bel ow :

"Havi ng heard the | earned counsel for the parties, we are

satisfied that the disposal of the prayer for bail ‘cannot be

termed satisfactory. At least three flaws are apparent : (i) The

fact that the accused is naned in the F.1.R , (ii) the fact that the
accused had several other accusations to his credit; and (iii) the

fact that the co-accused was denied bail, have not received

consi deration at the hands of the H gh Court."

The order dated 30.5.2003 was accordingly set aside and the bai
application filed by respondent no.1 was directed to be considered afresh by
the High Court after affording the conplainant and the State an opportunity
of hearing.

Thereafter, the bail application was again heard by the sane | earned
Judge and the accused was granted bail by the order dated 27.5.2004 which
is the subject matter of challenge in the present appeal

4, According to the case of the prosecution, the incident took place at
about 7.00 a.m on 21.6.2001 when Sunil Rathi (respondent no.1), his

brot her Arvind, Vikram Virender @ Kalu, Shyanbir, and Pramendra al ong
with 3-4 other persons cane and resorted to firing by pistols and stenguns
upon Mahak Singh and Mohkam Singh while they were sitting on the

chabut ara of the baithak of Mhkam Si ngh. Mahak Si ngh and Mohkam

Si ngh received several gun shot injuries and died on the spot. Vedu and
Vi pin Kumar son of Mahendra Harijan were al so injured. An FIR of the

i nci dent was | odged by Sonpal Singh, brother of deceased Mahak Si ngh
shortly thereafter at 8.00 a.m at Police Station Doghat, which is 5 kns.
away fromthe place of occurrence. The autopsy on the body of Mahak




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

5

Singh was perforned at 5.15 p.m on the sane day and the doctor found

ei ght gun shot injuries on his person including five entry wounds and five
exit wounds on the chest. The autopsy on the body of Mhkam Si ngh was
performed at 6.15 p.m and gun shot injuries were found on his body. The
two i njured, nanmely, Vedu and Vipin Kumar were nedically exam ned at

9.30 aam at Primary Health Centre, Baraut and they were found to have
sustai ned gun shot injuries.

5. According to the case of the prosecution, Sunil Rathi, respondent no.1
had a strong nmotive to commit the crime on account of sone election dispute
and earlier crimnal cases. The incident was w tnessed by Sonpal Singh,

Vi kram (brot her of deceased Mdhkam Si ngh) and sone others. The FIR

was pronptly | odged nam ng respondent no.1 and assigning a specific role

to himof shooting by a fire arm The prosecution version of the incident
finds conpl ete corroboration from medical evidence. The bodies of the two
victins were found on the Chabutra and bl ood was al so found there. The
bai|l application of co-accused Virender @Kalu had al ready been rejected by
anot her I earned Judge of the H gh Court. The respondent no.1 was invol ved
in several crimnal cases. In such circunstances, we do not find any
justification at all for grant of bail to him

6. After the earlier order granting bail had been set aside by this Court, a
fresh bail application was filed in the Hi gh Court on 27.2.2004, which cane

up for hearing on 1.3.2004 before another |earned Judge who had been

assigned the jurisdiction. For reasons which are not clear fromrecord, an
order was passed by himto list the bail application before the sanme | earned
Judge who had granted bail on the earlier occasion. This order nay have

been proper had it been a second bail application in view of Chapter V Rule

13 of the All ahabad High Court Rules. But this being not a second bai
application, the jurisdiction to hear the bail application lay with the |earned
judge assigned with the jurisdiction by the Chief Justice and he could not

have passed an order directing the matter to be listed before a particular

j udge.

7. Conming to the nmerits of the case, in our opinion, the |earned Judge did
not decide the bail application on considerations which are relevant. The

| ear ned Judge noted the three grounds on which the earlier order granting

bail to the accused had been set aside by this Court and then said as foll ows :

"These are the three factors, which this Court is required
to give its consideration before affirming or di sowning the
previous order passed by it in favour of the accused-applicant
on 30.5.2004."

A readi ng of the inpugned order shows that instead of considering the

matter de novo in the light of the observations made by this Court, the whole
effort of the | earned Judge has been to give justification for the order earlier
passed by himon 30.5.2003 by which bail was granted to the accused. At

various places, the |learned Judge has referred to his earlier order and has
tried to justify the same. A |long passage fromthe earlier order has been
reproduced and at a later stage it is said - "though that fact is not nentioned
but a perusal of nmy order dated 30.5.2003 in its totality leads to the
conclusion that | had applied nyself quite consciously to the facts avail able
on record and thereafter the accused was enl arged on bail by me by the said
order."

8. This Court while setting aside the bail granted to the accused at earlier
occasi on had specifically said that the fact that accused had several other
accusations to his credit had not received consideration at the hands of the

High Court. 1In the bail application which was filed afresh in the H gh Court
wherei n the inpugned order has been passed on 27.5.2004, the applicant had
hi nsel f given details of seven crininal cases in which is he invol ved. Sone

of themare quite serious, nanely, (i) Crine No.89 and 91 of 2001 under
Section 307/420/ 468 | PC of P.S. Kankhal, Haridwar; (ii) Crine No.135 of
2001 under Section 2/3 U P. Gangsters and Anti-social Activities
(Prevention) Act, P.S. Kankhal, Haridwar; (iii) Crine No.63 of 2001 under
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Section 2/3 U P. Gangsters and Anti-social Activities (Prevention) Act, P.S
Lal Kurti, Meerut; (iv) Crinme No.238 of 2001 under Section 302/120 |PC,

P.S. Lal Kurti, Meerut; (v) Crine No.125 of 2001 under Section

147/ 138/ 307 I PC, P.S., Charthawel, Mizaffarnagar; and (vi) Crinme No.40 of
2000 under Section 302/307/96, P.S. Okhla, Delhi. I nstead of giving due
consi deration to the aforesaid fact, namely, on account of involvenent of the
accused in several other crinmnal cases whether a discretion of granting bai
shoul d be exercised in his favour, the | earned Judge nerely said that when
the bail application was heard by himat the earlier stage, the fact regarding
i nvol venent of the accused in other cases was not brought to his notice and
agai n brushed aside the said point by stating as under

"No counsel for the conplai nant appeared in nmy Court to
oppose the said bail application at that stage. Ther ef or e,
| had heard only | earned A G A It cannot be said with
certainty that any fact with regard to the crinina

ant ecedents were brought by learned A G A in ny

notice, so it mght have slipped attention."

9. Wil e granting bail, the H gh Court has given great enphasis to sone

m nor di screpancies all eged to have occurred during the course of

i nvestigation of the case. It is well settled that every infirmty in

i nvestigation does not |ead to an inference that the case of the prosecution is
false or the accused is entitled to acquittal. (See Anmbi ka Prasad v. State
2000 (2) SCC 646 and 'Ram Bi hari Yadav v. State of Bihar 1998 (4) SCC

517). Though the Hi gh Court was hearing a bail application it has gone to

the extent of recording a finding that the informant Sonpal Singh and

Vi kram were not present at the time of the occurrence, only on the ground

that they had not received injuries in the incident and the two injured

wi t nesses, nanely, Vedu-and Vipin Kumar son of Mahendra Harijan had not
specifically mentioned about their presence in their statenent under Section
161 Cr.P.C The statenents under Section 161 Cr.P.C. of these two injured
persons are very brief one. They nerely stated about their receiving injuries
by fire armat about 7.00 a.m on 21.6:2001 but neither named any accused

nor any W tness. It is obvious that both these persons did not want to get
thensel ves involved in the dispute in any manner and, therefore, avoided to
nane any one. The statenent of eye-w tnesses Sonpal Singh and Vi kram

had been recorded in the trial |ong back and even the statenment of the
accused under Section 313 Cr.P.C. had also been recorded on 27.2.2004.

The trial could not be concluded as the charge was anended and the
prosecution witnesses were sumoned again to enable the accused to cross-
examne themin the |ight of the anended charge. The bail application was
heard by the Hi gh Court much | ater on 27.5.2004. I'nstead of deciding the
bail application on the basis of the evidence which was then avail abl e on
record, the High Court chose to rely upon the statements of Vedu and Vipin
Kumar as recorded under Section 161 C.P.C. for holding that the two eye

wi tnesses nanely, informant Sonmpal Singh and Vikram were not present.

The prosecution did not exam ne Vedu and Vipin Kumar as' witnesses in the
trial, and, therefore, their statements under Section 161 Cr.P.C. could not be
used at all at that stage.

10. W are constrained to notice a very disturbing feature in the order of
the Hi gh Court. The | earned Judge referred to a Constitution Bench

decision of this Court rendered in Bihar Legal Support Society v. Chief
Justice of India AIR 1987 SC 38 and quoted in extenso paragraph 3 of the
reports. In this case the Bihar Legal Support Society, clainmng that its main
ai m and objective was to provide | egal support to the poor and

di sadvant aged section of the community, filed a wit petition under Article
32 of the Constitution, after bail had been granted by this Court to two
industrialists in night, and, the prayer made was that the same anxi ety which
was shown by this Court in taking up the bail application of the two

i ndustrialists, must perneate the attitude and inclination of the Court in al
matters where questions relating to liberty of citizens, high or low, arises,
and that the bail applications of small men must receive the sanme inportance
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as the bail application of big industrialists. In the judgnent it was pointed
out that while hearing special |eave petitions no distinction is nade between
"small nmen’ and 'big industrialists’ and the question whether special |eave
petitions against refusal of bail or anticipatory bail should be listed or not is
a question within the administrative jurisdiction of the Chief Justice.

During the course of discussion, reference was nade to an order dated

30.10.1985 in Special Leave Petition (Crl.) No.2938 of 1985, wherein it was

held that this Court should not "interfere with the orders granting or refusing
bail or anticipatory bail" and that "these are matters in which the H gh Court

shoul d normally becone the final authority." It was observed that the
Supreme Court should not ordinarily, save in exceptional cases, interfere
with orders granting or refusing bail or anticipatory bail, because these are

matters in which the Hi gh Court should normally be the final arbiter.

11. The aforesaid case had absolutely no relevance for the decision of the
bai |l application, which was being considered by the H gh Court. The reason
why the | earned Judge referred to and reproduced para 3 of the reports

woul d be clear fromwhat he said in the inpugned order, which reads as

under

"The order granting bail or refusing to grant bail are

interlocutory orders, the new Code of Criminal Procedure has

clearly provided for no revision agai nst any such orders. VWhen
an order granting bail passed by a Sessions Judge is not
revisable in the H gh Court, |ikew se the matter when it goes to

the apex Court should also be dealt with in the Iight of the
gui del i nes professed by its above said decision."
(enphasi s suppli ed)

VWhat in effect the | eaned Judge has said is that when an appeal is filed
agai nst an order of the H gh Court granting bail to an accused, it should be
deci ded by the Suprene Court in accordance with the observations nade in
the case of Bihar Legal Support Society (supra), nmeaning thereby that this
Court should not have interfered with his earlier order dated 30.5.2003
granting bail to respondent no. 1.

12. In a recent decision rendered in Tirupati Bal aji Devel opers Pvt. Ltd. v.
State of Bihar 2004 (5) SCC 1, it ‘was pointed out that under the

Constitutional Scherme as franed for the Judiciary, the Suprene Court and

the H gh Court, both are Courts of Record and the High Court i's not a court
subordinate to the Suprenme Court, but there are a few provisions which give

an edge and assign a superior place in hierarchy to the Supreme Court over

the High Court and insofar as the appellate jurisdiction is concerned, in al
civil and crimnal matters, the Suprene Court is the highest and the ultimate
Court of appeal. This position is highlighted in para 9 of the reports which
reads as under :

"9. In a unified hierarchical judicial systemwhich

I ndi a has accepted under its Constitution, vertically the
Suprenme Court is placed over the H gh Courts. The very
fact that the Constitution confers an appellate power on
the Supreme Court over the High Court, certain
consequences naturally flow and foll ow. Appeal inplies
inits natural and ordinary neaning the renoval of a

cause fromany inferior court or tribunal to a superior one
for the purpose of testing the soundness of decision and
proceedi ngs of the inferior court or tribunal. The
superior forumshall have jurisdiction to reverse, confirm
annul or nodify the decree or order of the forum

appeal ed against and in the event of a remand the | ower
forum shall have to re-hear the matter and conply with
such directions as may acconpany the order of renand.

The appellate jurisdiction inherently carries with it a
power to issue corrective directions binding on the forum
bel ow and failure on the part of latter to carry out such
directions or show disrespect to or to question the
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propriety of such directions would \026 it is obvious \026 be
destructive of the hierarchical systemin admnistration of
justice. The seekers of justice and the society would

lose faith in both."

13. In the hierarchical judicial system it is not for any Court to tell a
superior Court as to how a natter should be deci ded when an appeal is taken
against its decision to that superior Court. Such a course woul d be
subversive of judicial discipline on the bedrock of which the judicial system
is founded and finality is attached and orders are obeyed. We do not

consider it proper to say anything further and would |like the matter to rest
t here.

14. For the reasons di scussed above, the appeal is allowed and the order
dated 27.5.2004 granting bail to Sunil Rathi (respondent no.1l) is set aside. |If
he has al ready been rel eased he shall be taken into custody forthw th.




