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The first named respondent is a share broker and was a
menber of the National Stock Exchange of India Ltd. (referred
as the "NSE'). The NSE which was initially naned as the
second respondent has been deleted fromthe array of parties
at the instance of the appellant.” W will therefore refer to the
first respondent as the respondent. The appellant started
trading in shares through the respondent. |In March, 2001 three
separate transactions were entered i nto between the appell ant
and respondent for purchase of three separate |ots of shares of
Amara Raja Batteries Ltd. The respondent’s allegation is that
the appellant did not make payment for the shares bought by
the respondent for and on behal f of the appellant and that by
reason of the non-paynent for the shares, the NSE decl ared
the respondent as a defaulter on 19th June 2001. ~ On 21st June
2001, the respondent referred his claimagainst the appellant to
Arbitration under the Bye-laws of the NSE. The appell ant
contested the claimand contended that the Arbitration
ref erence under the Bye-laws was not nmintai nable on the
ground that the sanme was filed after the respondent had been
declared a defaulter. The appellant also filed a counter claim
agai nst the respondent before the Arbitral Tribunal

On 31st July 2002, the Arbitral Tribunal passed an award
in favour of the respondent for an anobunt of Rs. 3,46, 89, 636/-
after rejecting the prelimnary objection raised by the appell ant
as to the maintainability of the arbitration proceedi ngs. The
Arbitral Tribunal held that the transactions in question had
been conpleted prior to the respondent being declared a
defaul ter and that the respondent was not in any way debarred
or prevented from pursuing his claimto recover anounts due
fromthe appellant in respect of such transactions.

Chal | engi ng the award the appellant filed an application
under Section 34 of the Arbitration and Conciliation Act, 1996 in
the H gh Court. The |earned Single Judge noted that the
appel | ant had made only two submissions in so far as the
validity of the award was concerned. Firstly, it was submtted
that after the respondent had been declared a defaulter, the
respondent did not have the locus standi to refer the disputes to
Arbitration or to carry on the arbitrati on proceedings. The
second subm ssion was that the Arbitrators had erred in hol ding
that the appellant was liable to pay the purchase price of the
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shares al t hough the appellant had specifically submtted before
the Arbitrators that the respondent was not in a position to
effect delivery of the shares which were alleged to have been
pur chased.

The | earned Single Judge negatived the first subnission
but upheld the second submi ssion. Hearing of the petition
under Section 34 of the 1996 Act was adjourned and the
Arbitral Tribunal was directed to give a finding specifically on
the aspect as to whether the respondent was in a position to
deliver the shares which were the subject matter of the
ref erence. Because of the failure of the appellant to make
payment for the shares which had according to the | earned
Singl e Judge resulted in "di sastrous consequences" for the
respondent, the order was nmade conditional upon the
appel l ant’ s depositing the awarded anpbunt in the Court within a
peri od of four weeks failing which the petition under Section 34
woul d stand di smi ssed.

The appell ant preferred an appeal challenging the order
passed by the Single Judge. The Division Bench dismssed the
appeal but set aside the direction of the | earned Judge directing
the deposit of the awarded amount. The Division Bench al so
directed that any amount which may be recovered by the
respondent in respect of the arbitration proceedings be nade
over to the Defaulters’ Committee to be dealt with in
accordance with the provisions of the Rules and Byel aws. The
respondent has not challenged this direction and has given an
undertaking that all anounts realised by hi mwuld be nmade
over to the Defaulters’ Commttee for clearing his default.

The deci sion of the Division Bench has been chall enged

only by the appellant. The basicissue to beresolved, therefore,
is whether a trading menber of the NSE who has been

declared a defaulter has the right to initiate arbitration
proceedi ngs under the NSE Rul es and Byel aws.

The appel l ant subnmitted that Rule 33 of the NSE Rul es
whi ch were framed under Section 8 read with Section 3(2) of
the Securities Contract (Regulation) Act, 1956, provides for the
cessation of a trading nenber’s right of nenbership
i mediately he is declared a defaulter. It is submitted that Rule
33 read with Chapter XI of the Bye-laws would show that a
defaul ter nmenber had no right to refer a dispute to arbitration
Qur particular attention was drawn to Byelaws 1 and 1-Cin
which the right of trading nmenbers to refer a dispute to
arbitration not only in respect of on going transactions but also
in respect of transactions prior to a nmenber being declared a
def aul ter had been provided for. The appellant’s contention is
that although the dispute relating to a defaulter nember
survived, the defaulter nenber |oses his right torefer the
di spute to arbitration by reason of Rule 33. According to the
appel l ant the dispute in respect of such period could only be
rai sed by the Defaulters’ Commttee in terns of Byelaw 11 of
Chapter Xl.

Q her bye-laws in Chapter XIl were also referred to show
that it is the Defaulters Committee which was required to
collect and distribute the noneys payable to the defaulter.

Byel aw 28 specifically enpowers the Defaulting Conmittee to
initiate any proceeding in a Court of Law either in the nane of
the Exchange or in the nanme of the defaulter for the purpose
of recovering any anount due to the defaulter. It is contended
that once a Tradi ng Menmber was decl ared a defaulter he was
"dead’ as far as the NSE was concerned and the defaulter’s
estate could be represented by the Defaulters’ Conmittee

under Bye-law 26 of Chapter Xll. It is contended that simlar
provi sions of the Bonbay Stock Exchange Act had been

construed by this Court in Vinay Bubna V. Stock Exchange,
Munbai 1999 (6) SCC 215 and it was held that once a
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nmenber was declared a defaulter, his right of nmenbership

was forfeited and vested in the Exchange. The defaulting
menber retained no interest in his nmenbership card which

could be sold and the proceeds distributed anongst his
creditors. The decision in BSE Exchange V. Jaya |. Shah

2004 (1) SCC 160 was relied upon for contending that the

Bye-l aws of Exchanges being badly drafted should not be
strictly construed but be read harnoniously along with the
Rules in order to give effect to the object of the Rules. The
appel l ant al so relied upon the decision of the Bonbay Hi gh
Court in Chandul al Laxm narayan Agarwal V. Randaya

Onkarl al Agarwal |LR 1996 Nagpur 392 which held that

under Section 28(2) of the Provincial Insolvency Act, 1920
once the property of an insolvent vests in the Insolvency Court
or the receiver the insolvent is conpletely divested of the
property, and he can have no right to sue for any declaration
in respect of that property as the right to sue would al so vest
in the Insolvency Court or the receiver. The decision of
Chiranjilal Ranthandra Loyal ka V. Jatashankar N. Josh

(1942) 44 Bom LR 692 was also relied on to urge that the

right to refera dispute to arbitration was granted to a nenber
qgua menber of an Exchange.

The respondent has submitted that Rule 33 could not be
construed to cover the right to go to arbitration. It is said that
the right was not part of the privileges of nenbership but arose
out of the contract between the respondent and the appel |l ant
and that there was no question, therefore, of the respondent
bei ng deprived of this right under Rule 33. It is also subnitted
that the requirenent of referring the dispute in the Bye-laws
bet ween the trading nenbers and their constituents to
arbitration could not be saidto be a right sinpliciter. Parties to
the arbitration agreenment were obliged to refer disputes to
arbitration. Rule 1C, according to the respondent clearly
i ndi cated that the disputes arising out of a transaction prior to a
tradi ng nenber bei ng decl ared a defaulter survived and could
be referred to arbitration only by the parties to the arbitration
agreenment. The Defaulters’ Comittee was not a party to the
arbitration agreenent. The decisions cited by the appell ant
have been distinguished. It has been enphasized that the
provi sions of the Provincial I|nsolvency Act, 1920 relied upon by
the appellant were vastly dissimlar with the provisions of the
Rul es and the Byelaws of NSE. It is submitted that Byelaw 11
did not envisage a conplete vesting of all assets of the
defaul ting menber in the Defaulters’ Committee. There was a
limted vesting of certain assets which did not cover contractua
rights of a defaulting nenber agai nst a non-nemnber. It was
finally submtted that neither the Defaulters’ Committee nor
NSE had ever asserted the right to refer the disputes of a
defaul ting nmenber to arbitrati on nor had they questioned the
| ocus standi of the respondent to do so.

The ful crum of the appellants’ argunent is Rule 33. The
Rul e reads:

"A trading nmenber’s right of
menbership shall |apse and vest

with the Exchange i nmedi ately he

is declared a defaulter. The

menber who is declared a

defaulter shall forfeit all his rights
and privileges as a nenber of the
Exchange, including any right to

use of or any clai mupon or any
interest in any property or funds of
the Exchange, if any."
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The Rul e speaks of the |apsing of a Tradi ng Menbers

right of menbership and forfeiture of his rights and privil eges
as a nmenber of the exchange on a nenber being declared as
defaulter. The Rule further provides for the vesting of the right
of menbership of the defaulting menmbers with the NSE. The
guestion is whether these rights and privileges include the right
to refer a dispute to arbitration between the defaulti ng nenber
and anot her party.

Rel i ance on Jaya Shah’'s case by the appell ant was

unnecessary. There is no dispute that the NSE Rul es and Bye

| aws have to be read harnoni ously particularly when: Rule (1)

of the Rul es provides:

"(1) The rights and privileges of a

tradi ng nenber shall be subject to the

Bye Laws, Rules and Regul ati ons of the

Exchange. "

The NSE Bye | aws whi ch have been framed by the

Exchange under Section 9 of the Securities Contracts

(Regul ati'on) Act, 1956 contain a separate chapter, (Chapter
XI'), which deal's exclusively with arbitrations. Rule 2 of Chapter
Xl makes the provisions of the Byel aws and Regul ati ons part of
all dealings, contracts and transactions. It says:

"In all dealings, contracts and

transactions, which are nade or deened

to be nade subject to the Byel aws, Rules

and Regul ations of the Exchange, the

provisions relating to arbitration as

provided in these Byelaws and

Regul ations shall formand shall be

deened to formpart of the dealings,

contracts and transactions and the parties

shal | be deenmed to have entered into an

arbitration agreenment in witing by which

all claims, differences or disputes of the

nature referred to in Bye laws (1), (1A

(1B) and (1D) above shall be submitted to

arbitration as per the provisions of these

Byel aws and Regul ations".

The arbitration proceedi ngs as provided in the Byel ans

and Regul ations are subject to the provisions of the Arbitration
and Conciliation Act, 1996 to the extent not provided for in the
Byel aws and Regul ati ons (Byel aw 14). Byelaw 1 prescribes
requirenments for reference to arbitration with regard to clains,
di fferences and disputes inter alia between Tradi ng Menbers

and Constituents in the foll ow ng manner

(1)"Al'l clainms, differences or disputes

bet ween the Tradi ng Menbers inter se

and between Tradi ng Menbers and

Constituents arising out of or in relation

to dealings, contracts and transactions

made subject to the Bye-Laws, Rules

and Regul ations of the Exchange or with

reference to anything incidental thereto

or in pursuance thereof or relating to

their validity, construction, interpretation

fulfillment or the rights, obligations and

l[iabilities of the parties thereto and

i ncl udi ng any question of whether such

deal i ngs, transactions and contracts

have been entered into or not shall be

submitted to arbitration in accordance

with the provisions of these Byel ans

and Regul ations".
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Rule 1(C) deals with disputes of defaulting nenmbers. It
says:
(1C) The provisions of Byelaws (1),
(1A) and (1B) shall becone applicable
to all clainms, differences, disputes
bet ween the parties nentioned therein
for all dealings, contracts and
transacti ons made subject to the Bye
| aws. Rul es and Regul ations of the
Exchange provi ded such dealings,
contracts and transacti ons had been
entered into between the parties
nentioned therein prior or to the date on
whi ch the Tradi ng Menber was either
decl ared a defaul ter or expelled or has
surrendered his tradi ng nenbership."

Under these Byelaws the parties to the reference are the
parties to the agreenent. This is also what is provided under
Section 2(h) of the Arbitration and Conciliation Act, 1996 and a
"party’ is defined as " a party to an arbitration agreenent”.

Byel aw (1C) envi sages cl ains, differences, disputes
bet ween the parties nentioned in Bye-laws (1), (1A), (1B) in
respect of dealings, contracts and transactions entered into
prior to the date on which a Tradi ng Menber was either
decl ared defaulter or expelled or has surrendered his trading
menber shi p. The parties remain parties to the arbitration
agreenent despite the fact that as far as the Trading Menber is
concerned, he may have ceased to be a Menber when the
reference is nade. Byelaw 1C does not in any way indicate
that an arbitration agreenent between an ex- Tradi ng Menber
and its constituent cannot be enforced at the instance of the
ex- Tradi ng Menmbers, or that a defaulter menber ceases to be
a party to the arbitration agreement.

The argurment that all the rights of a Tradi ng Menber who

has been declared to be a defaulter vests in the Defaulters’
Conmittee including the right to go to arbitrati on appears to be
incorrect. For one this would anmount to a rewiting of Byel aw
IC. For another it would necessitate a rewiting of the
arbitration agreenment by substituting the Defaulters’ Conmmttee
in place of the Trading Menber as a party to the agreenent.

Furthernore even if one were to assune that-the

reference to arbitration is part of the nmenbership rights of a
Tradi ng Menmber which are forfeited under Rule 33, in terns of
that Rule the right |apses and vests in the Exchange and if at al
it woul d be the Exchange which could enforce the arbitration
agreenment. However, Byelaw 18 of Chapter Xl clearly states:
"For renoval of doubts, it is hereby

clarified that the Exchange shall not be

construed to be a party to the dealings,

contracts and transactions referred to

under these Byel aws; and the provisions

of this Chapter shall not apply in case of

clainms, differences or disputes between

t he Exchange and a Tradi ng Menber and

no arbitration shall lie between the

Exchange and a Tradi ng Menber™.

Rul e 33 does not provide for the vesting of any rights in
the Defaulters’ Committee. The Exchange and the Defaulters’
Committee are not the same. The Defaulters’ Committee is set
up under Chapter Xi| Byel aw 30 and may be constituted by the
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Board of Directors fromtine to tine at any point of tine. Not
| ess than 60% of the menbers of the Defaulters’ Comittee
shal | be from among non-tradi ng menbers who shall be

nom nated by the Exchange with the prior approval of
Securities and Exchange Board of India.

Byel aw 11 on which particul ar enphasis has been pl aced

by the appellant to support his argunent that the Defaulters’
Conmittee could refer the disputes of a defaulting nenber to
arbitration reads thus:

"The Defaulters’ Conmittee shall call in and

realize the security deposits in any form

mar gi n noney, other ampunts lying to the

credit of and securities deposited by the

defaul ter and recover all noneys, securities

and ot her assets due, payable or deliverable

to the defaulter by any other Tradi ng Menber

in respect of any transaction or dealing nmade

subj ect to the Bye-laws, Rules and

Regul ati ons of the Exchange and such assets

shal | vest ipso facto, on declaration of any

tradi ng nenber as a defaulter, in the

Exchange for the benefit of and on account of

any dues of the Exchange, National Securities

Cl earing Corporation Limted, Securities and

Exchange Board of I'ndia, other trading

nmenbers, Constituents and registered sub-

brokers of the defaulter, approved banks and

any other persons as may be approved by the

Defaulters’ Committee and other recognized

stock exchanges.”

This Rule gives the Defaulters’ Committee linited powers

to call in and realize (i) security deposits (ii) margin noney (iii)
other anmpbunts lying to the credit of the defaulting menber and
(vi) securities deposited by the Defaulting Menber. The

Defaul ting Committee has also the right to recover all nobneys,
securities and other assets, due, 'payable or deliverable to the
defaul ters by any other Tradi ng Menber. By expressly

providing for these powers in the Committee, it would follow
that other powers are excluded on the principle "expressio

uni us est exclusio alterius”". Thus the assets which may be
called in or realized or recovered by the Defaulting Conm ttee
do not include noni es payable under a contract with a third
party nor nonies the recovery of which are yet to be nade.
Chapter XI Rule 11 is markedly different fromthe provisions of
Section 28(2) and Section 29 of the Provincial |nsolvency Act,
1920 whi ch expressly provide for the conplete vesting of al
assets of an insolvent with the Insolvency Court or receiver.
Had the intention been to bring about the sane consequence

as far as the Defaulting Menbers are concerned, the Rules or

Bye-l aws woul d have said so. |Instead particul ar assets have
been picked out for the purpose of realization by the Defaulters’
Conmittee.

Doubt | ess, the Defaulting Conmttee has been given the
power to distribute the noneys collected according to the
priorities nmentioned in Bye |law 23 after defraying its expenses.
But it is a very different proposition to infer fromthis that it is the
Defaul ting Committee which is responsible for or entitled to
recover all such anobunts that too by a reference to arbitration
under Byel aw (1C) of Chapter Xl.

On the other hand the Defaulters’ Conmittee is expressly
enpower ed under Byel aw 28 of Chapter-XIl to initiate
proceedings in a Court of law in the nane of the Exchange or in
the nane of the defaulter for the recovery of the dues of the
defaul ter. The words do not convey any intention to permnmit the
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Defaulters’ Committee to also refer disputes in the nane of the
defaulter to the arbitrator under Rule 1C. The effect of the
express enpowernent of the Commttee "to initiate action in
Courts of law' cannot be read as inplying initiating a reference
to arbitration. Had the intention behind the Bye | aws been to
simlarly authorize the Commttee for the purposes of Byel aw

1C, it would have been expressly so provided. The plain

| anguage of the Byel aw precludes the Defaulters’ Committee
fromreferring defaulters’ clainms to arbitration. This may be
contrasted with Section 59(h) of the Provincial Insolvency Act,
1920 which in ternms authorizes the Receiver of an insolvent’s
property to refer any dispute to arbitration in order to realize the
property of the insolvent.

The subm ssion of the appellant then was that if the
defaulter were left free to pursue the arbitration to recover
noni es due to him it would be possible that he may
m sappropriate any amounts realized thereby. The argument is
an argunent of desperation and is not based on any known
principle of interpretation

The ‘provi si ons of Chapter X1 would show that the
amount which may be realised by the defaulter in respect of the
transactions covered by Rules (1C) cannot be retained by him
but rmust be made over by himto the Defaulters’ Conmittee.
Bye-law 19 accordi ngly provides: -

"(19) The Defaulters’s Committee shal
keep a separate account in respect of al
noni es, securities and other assets
payable to a defaul ter which are

recei ved by him and shall defray
therefromall costs, charges and
expenses incurred in or about the

col l ection of such assets or in or about
any proceedings it takes in connection
with the default."”

Additionally, the Defaulters’ Conmittee nay take action

i ndependent|y agai nst the defaulter or his debtor or both under
Bye law 28 in the nane of the Exchange.  If any further
protection is required by the Exchange it is a need that nust be
met by the Exchange by fram ng an appropriate Bye | aw under
Section 9 of the Securities Contracts (Regul ation) Act, 1956

and not an exercise for the Courts to undertake by convoluted
construction.

The decisions cited by the appellant are inapposite and
do not either factually or in law touch on the issues which cal
for resolution in this case. Vinay Bubna s case deals with
Byel aws of the Bonmbay Stock Exchange which differ in form
and substance with the Bye | aws of NSE which we are call ed
upon to interpret. Furthernore the question in that case was
whet her the defaulting nmenber or the Assignee had any claim
over the sale proceeds of the nenbership card, an itemwhich
clearly pertains to the rights of menbership which are forfeited
on default. The other decisions of the H gh Court of Bonbay
are equally inapposite and turn on the interpretation of the
provi sions of the Provincial |nsolvency Act, 1920 which are
whol |y di sparate fromthe provisions which are the subject
matter of controversy in this appeal
For the reasons aforesaid we affirmthe decision of the High
Court and dismss this appeal with costs.




