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Leave granted.
A Bench of three | earned Judges of this Court made
the follow ng order of reference on 7th March, 2002: -

"In the present case, under Section 16
of the Consumer Protection Act, the
President of the State Consuner D sputes
Redr essal Commi ssion has to be appointed
in consultation with the Chief Justice of the
State. The question which arises is
whet her consultation with an Acting Chief
Justice is sufficient conpliance or not. This
guestion involves interpretation of Articles
217 and 223 of the Constitution and as
there is no decision of this Court which can
be applied in the present case, then by
virtue of Article 145(3) of the Constitution
this case involving the said question of |aw
i nvolving interpretation of the Constitution
shoul d be heard by a Bench of not |ess
than five | earned Judges.

Let the papers be placed before the
Hon’ bl e the Chief Justice of India for
appropriate orders for hearing of the case
as expeditiously as possible and within a
period of four nonths."

Articles 217 to the extent relevant and 223 of the
Constitution of India read: -

"217. Appointnment and conditions of

the office of a Judge of a High Court. \026
(1) Every Judge of a Hi gh Court shall be
appoi nted by the President by warrant

under his hand and seal after consultation
with the Chief Justice of India, the
Covernor of the State, and, in the case of
appoi nt nent of a Judge other than the

Chi ef Justice, the Chief Justice of the High
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court, and shall hold office, in the case of
an additional or acting Judge, as provided
in article 224, and in any other case, unti
he attains the age of sixty-two years:

"223. Appointnment of acting Chief
Justice. \026 When the office of Chief Justice
of a High Court is vacant or when any such
Chi ef Justice is by reason of absence or
ot herwi se, unable to performthe duties of
his office, the duties of the office shall be
performed by such one of the other Judges
of the court as the President may appoint
for the purposes.”

On 3rd March, 2000 The Financi al Comni ssioner-cum
Secretary (F&S), Governnent of Hi machal Pradesh,
addressed ‘a | etter to Registrar General, H machal Pradesh
H gh Court stating that Justice P.N. Nag (retired Judge of
the Hi gh Court) shall cease to hold the post of President of
H P. State Consuner Disputes Redressal Comi ssion
Shima (for short 'the State Comm ssion) on 4.3.2000, after
attaining the age of 67 years. |In accordance with the
provi sions contained in The Consumer Protection Act, 1986
(for short "the Act’), a person who is or has been a Judge of
H gh Court can be appointed as President of the State
Commi ssion, after consultation with the Chief Justice of the
Hi gh Court. After considerationthe State CGovernnent
decided to take the services of Justice Surinder Swaroop, a
sitting Judge of the Hi gh Court of H machal Pradesh for
appoi nt nent as President of the State Comi ssion
Therefore, he requested that the proposal of the State
CGovernment may kindly be placed before the Hon' bl e Chief
Justice, High Court for consideration and reconmendi ng the
nanme of Justice Surinder Swaroop for appointnent as
President of the State Commi ssion on part-tine basis.

On the sane day the H gh Court addressed a'letter to
the State Governnent indicating that there was defect in
the process adopted by the State CGovernment and that the
reference nade by the State Governnent was not in
conformity with the provisions of |aw as the executive is
expected to approach the Hon’ bl e Chief Justice when the
appoi ntnent was to be made, to initiate the proposal as per
the procedure to be followed for appointnent of H gh Court
Judge.

The State CGovernment wote the second letter to the
Regi strar General of the Hi gh Court requesting the Hon' ble
Chief Justice to initiate the process for filling up the vacancy
to the post of President of the State Commission in
accordance with the provisions of the Act and the law laid
down by this Court in Ashish Handa, Advocate vs.
Hon’ bl e the Chief Justice of Hi gh Court of Punjab &
Haryana and ot hers .

On 7th March 2000 the Registrar General of the High
Court addressed a letter to the Financial Commi ssioner-
cum Secretary (F&S) of the State Governnment conveying
reconmendati on of the Chief Justice for appointnent of M.
Justice Surinder Swaroop, a sitting Judge of the Hi gh Court,
as President of the State Conm ssion hol ding additiona
charge of the post. In the said letter it was al so stated that
the steps may be taken for appointnent of M. Justice
Surinder Swaroop (respondent No. 3 herein) as President of
the State Conmi ssion in accordance with |aw and rul es.
Thereafter, a notification dated 13th March, 2000 was i ssued
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by the Governor, Hi machal Pradesh, appointing Justice
Surinder Swaroop as President of the State Commi ssion

Appel l ant No. 1, a permanent resident of Nanmol and a
practicing advocate at Sol an and appellant No. 2, a retired
Research Officer resident of Shima, filed Civil Wit Petition
No. 647 of 2000 in the H gh Court claimng to espouse
public interest stating that they were interested in proper
functioning of the State Conmi ssion. According to them
t he appoi ntment of respondent No. 3 \026 Justice Surinder
Swar oop \ 026 as President of the State Conmission was not in
accordance with law and was contrary to the deci sions of
this Court. They sought for wit of quo warranto to the
respondent No. 1 to quash the appoi ntment of respondent
No. 3 maminly contending that there was a defect in the
initiation process for appointnment to the post of President of
the State Conmm ssion on the ground that the process was
initiated by the State Government instead of Chief Justice
and that the Acting Chief Justice did not consult the two
seni or nost Judges of the Hi gh Court before reconmending
the nanme of respondent No. 3 for appointnment as the
Presi dent of the State Comm ssion. I'n support of these
contentions they placed reliance on the decisions of this
Court in Ashish Handa, Advocate vs. Hon' ble the Chief
Justice of Hi gh Court of ‘Punjab & Haryana and ot hers
(supra) and Suprene Court Advocates-on-Record
Associ ation and others vs. Union of India

Respondent' Nos. 1 and 3 resisted the wit petition and
respondent No. 2, the High Court, nade the position clear
havi ng regard to the records.

The Hi gh Court, after consideration of the respective
contentions advanced on behalf of the parties and . in the
Iight of the decisions of this Court, held that the case of
Ashi sh Handa (supra) related to the initiation of 'process’,
which was required to be foll owed in nmaking appoi nt ment
of President of the State Conm ssion, and that such
process should not have been initiated by the CGovernnent
but it ought to have been initiated by the Chief Justice. On
facts the High Court found that although initially the
process was started by the Governnent proposing the nane
of respondent No. 3, respondent No. 2, however, was aware
of the legal position and it imedi ately drew the attention
of respondent No. 1 that the procedure adopted by
respondent No. 1 was not in accordance with | aw.

Therefore, second letter was addressed by respondent No.

1 to respondent No. 2. Respondent No. 2 on receipt of the
second |l etter nade the reconmendati on to appoint

respondent No. 3 as President of the State Comm ssion. On
that issue the High Court held that the action taken either
by respondent No. 1 or by respondent No. 2 coul d not he
said to be contrary to law or the directions issued by this
Court in the case of Ashish Handa (supra). Consequently

the wit petition was disnmissed. Hence, this appeal

The High Court, in the inpugned judgment, dealing
with initiation of the process and consultation for
appoi nt nent of respondent No. 3 as President of the State
Comm ssi on, has observed, thus: -

"The counsel for the petitioners contended
that appoi ntnment of a person as President
to the State Comm ssion, as ruled by the
Supreme Court in Ashish Handa, has to be
made in accordance with the provisions of
Article 217 of the Constitution. |n other
wor ds, before an appointnent of a sitting
or retired Judge of a High Court is nade as
the President of the State Conmi ssion,
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there shoul d be consultation at three
levels; firstly, consultation with the Chief
Justice of India, secondly, consultation with
the CGovernor of the State and thirdly,
consultation with the Chief Justice of the
H gh Court concerned.
XXX XXX XXX XXX

Hence, if the subm ssion of the |earned
counsel is upheld, the result would be as
under :

Bef ore the appoi ntnent of respondent
No. 3 by respondent No. 1 as the President
of the State Conmi ssion, respondent No. 1
ought to have consulted the Governor of
the State (the State Government), (which
is the appointing authority in the instant
case), the Chief Justice of India (not the
Chief Justice of India in his individua
capacity but collectively, along with the
coll egium, the Chief Justice of this Court
(not the Chief-Justice in his individua
capacity, but with the collegium that is, his
two senior nost coll eagues) and al so a
Judge or Judges, who is/are in the
Suprenme Court who is/are likely to be
conversant with the affairs of this High
Court. Unless the above procedure is
strictly adhered to, 'the appoi ntnent of
respondent No. 3 as the President of the
St at e Commi ssi on cannot be held l'egal and
[ awful . "

In relation to the law laid down by this Court in Ashish
Handa the Hi gh Court noted that it was not the case before
the H gh Court that the Chief Justice had consulted his two
seni or nost col | eagues before approving the nane of
Justice Agnihotri and yet the appointnent was not
interfered with. The Hi gh Court also expressed that in
Ashi sh Handa this Court has |aid down that under Section
16 of the Act process for appointnment of a sitting or retired
Judge as President of the State Comm ssion shoul d be
initiated by the Chief Justice as is done in the case of
appoi ntnent of a Judge to a Hi gh Court under Article 217 of
the Constitution and that such process shoul d not be
initiated by the Governnent.

Bef ore us, |earned counsel for the appellants urged
that: -
1. since the reconmendation to appoint respondent No.
3 was made by the A@t|ng Chi ef Justice without
consulting two senior nost Judges as required in the
i ght of decisions of this Court in Supreme Court
Advocat es- on- Record Associ ation (supra) and
Ashi sh Handa (supra), the H gh Court ought to have
allowed the wit petition and quashed the appoi nt nent
of respondent No. 3.

2. The Acting Chief Justice could not initiate the process

for appointnent of respondent No. 3 under Section 16
of the Act as it is only the Chief Justice, who is to be
consul ted; the Acting Chief Justice is not appointed to
the O fice of Chief Justice, he is only to discharge the
duties of the Chief Justice. Reliance was placed on the
deci sion of Hi gh Court of Allahabad in Bishal Chand
Jain vs. Chattur Sen and others .

In opposition | earned counsel for the respondents in
their arguments reiterated the subm ssions that were made
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before the H gh Court and supported the inpugned
judgrment for the very reasons stated therein

The | earned counsel for the Union of India and for
Attorney GCeneral submitted that consultation should be as
stated in two decisions of this Court in Ashish Handa and
Supreme Advocat es-on- Record Associ ation (supra),
i.e., the Chief Justice of a High Court has to consult two
seni or nost Judges in the case of appointnment of a sitting
or retired Judge of the Hi gh Court as President of the State
Conmi ssion. As regards the discharge of duties of the
Chi ef Justice by the Acting Chief Justice, the subm ssion
was that the Acting Chief Justice could performall the
functions of the Chief Justice by virtue of Article 223 of the
Constitution, otherwise there will be practical difficulty
| eadi ng to anonal ous situation in cases where the Chief
Justices are not appointed for some reasons and Acting
Chi ef Justices continue for |onger period.

Section 16 of the Act, to the extent rel evant, reads: -

"16. Conposition of the State

Conmi ssion. - (1) Each State Comm ssion
shal | consist of, -

(a) a person who is or has been a Judge of
a High Court, appointed by the State
CGovernment, who shall be its President
Provi ded that no appoi ntment under thi's

cl ause shall be made except after
consultation with the Chief Justice of the
H gh Court."

In the case of Ashish Handa the question that cane
up for consideration was as to initiation of process in the
matter of appointment. A person, who is or has been a
Judge of a Hi gh Court, shall be appointed by the State
Governnment as President of the State Conmi ssion after
consultation with the Chief Justice of the Hi gh Court as per
Section 16 of the Act. This Court held that the executive is
expected to approach the Chief Justice when the
appoi ntnent is to be nmade for taking the steps to-initiate
the proposal. Para 3 of the judgnment reads: -

"3. The Consuner Protection Act, 1986 is

an Act to provide for better protection of
the interests of consumers "and for that
purpose to make provision for the

est abl i shment of consumer councils and
other authorities for the settlenment of
consuners’ disputes and for natters
connected therewi th". The Nationa

Commi ssion, the State Commi ssion and the
District Forum are established as the
agencies for the redressal of consumner

di sputes by Section 9 of the Act. Section |0
of the Act provides for conposition of the
District Forum Section 16 for the State
Comm ssion and Section 20 for the

Nati onal Conmi ssion. The scheme is that
these three agencies constituted for
redressal of consuner disputes at different
| evel s have as its President a person who
is, or has been a Judge at the
corresponding level. This is so because the
function of these agencies is primarily the
adj udi cati on of consumer disputes and,
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therefore, a person fromthe judicial branch
is considered to be suitable for the office of
the President. The appointnent to the

office of the President of the State

Conmi ssion is to be nade "only after
consultation with the Chief Justice of the
Hi gh Court"” and to the office of the
President of the National Conm ssion "after
consultation with the Chief Justice of

I ndi a". Such a provision requiring prior
consultation with the Chief Justice is
obviously for the reason that he is the nost
sui tabl e person to know about the
suitability of the person to be appointed as
the President of the Comm ssion. The
provisions in Section 16(1)(a) for
appoi nt nent of the President of the State
Conmi ssion and in Section 20(1)(a) for
appoi nt nent of the President of the

Nat i onal 'Commi ssion are in pari materia

and have to be simlarly construed. The
construction of the proviso in Section
16(1)(a) and that in Section 20(1)(a) rmust
be the same because of the identity of the

| anguage. The expression "after

consultation with the Chief Justice of the
H gh Court" and "after consultation with the
Chi ef Justice of India" must be construed in
the sanme manner as the expression "after
consultation with the Chief Justice of
India,... the Chief Justice of the H gh Court™
in Article 217 of the Constitution of India
made in Suprene Court Advocates-on-

Record Assn. v. Union of India [(1993) 4
SCC 441]. Accordingly, the opinion of the
Chi ef Justice of the Hi gh Court andthe
requi rement of consultation with him
according to the proviso in Section 16(1)(a)
must have the sane status as that of the

Chi ef Justice of the H gh Court in the
appoi nt nent of a Hi gh Court Judge under
Article 217 of the Constitution of India; and
the process of appointnment to the office of
the President of the State Conm ssion

nmust also be simlar. It is unnecessary to
restate the same which is sunmarised in

the mpjority opinion in the Judges-11 case
[(1993) 4 SCC 441]. This is necessary to

mai ntai n i ndependence of the judiciary and
to avoid any possibility of a sitting or a
retired Judge dependi ng on the executive

for such an appointnent. Qur attention was
drawn to certain observations in Sarwan

Si ngh Lanmba v. Union of India [(1995) 4

SCC 546 : 1995 SCC (L&S) 546 : (1995)

30 ATC 585], to suggest that the nane for
appoi ntnent to the Administrative Tribuna
may be suggested even by the executive

whi ch may have the effect of initiating the
proposal . In the facts of that case
substantial conpliance of the requirenent

of approval by the Chief Justice of India
was found proved and, therefore, the
appoi nt nents were uphel d. The

requi rement of consultation with the Chief
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Justice in the proviso to Section 16(1)(a)

and Section 20(1)(a) of the Consuner

Protection Act being simlar to that in

Article 217, the principles enunciated in the

majority opinion in the Judges-11 case nust

apply, as indicated earlier, even for

initiating the proposal. The executive is

expected to approach the Chief Justice

when the appointnent is to be nmade for

taking the steps to initiate the proposal

and the procedure foll owed should be the

same as for appointnent of a Hi gh Court

Judge. That woul d give greater credibility

to the appoi ntrent nade."

(enphasi s suppli ed)

The af orenenti oned decision of this Court is to be read and

under st ood on the facts and in the context in relation to

initiation of the process for the appointnment of a sitting or

retired Judge as the President of the State Commi ssion

The High Court in the inpugned judgnent al so states that

the judgnment of this Courtin Ashish Handa shoul d not be

under st ood or construed as insisting upon to follow the

same procedure, whichhas to be followed for appointment

of a Judge of a Hi gh Court under Article 217 of the

Constitution. |If the judgnent in Ashish Handa is to be

read in the way the appellants projected, it will lead to

anonmal ous situation and further it does not stand to reason
The process of consultation envi saged under Section

16 of the Act can neither be equated to the constitutiona

requi rement of consultation under Article 217 of the

Constitution of India in relation to appointnent of a Judge

of a High Court nor can it be placed onthe sane pedestal.

Consul tation by the Chief Justice of the High Court with two

seni or nmost Judges in selecting a suitable candi date for

appoi ntnent as a Judge is for the purpose of selecting the

best person to the high office of aJudge of the H gh Court

as a constitutional functionary. (Consultation with the Chief

Justice of the H gh Court in terns of Section 16 of the Act is

a statutory requirenment. This apart, the interpretation of a

provi sion of the Constitution having regard to various

aspects serving the purpose and mandate of the

Constitution by this Court stands on a separate footing.” A

constitution unlike other statutes is neant to be a durable

instrunment to serve through | onger nunber of years, i.e.

ages without frequent revision. It is intended to serve the

needs of the day when it was enacted and al so to neet

needs of the changing conditions of the future. This Court

in R C. Poudyal vs. Union of India and others , in
par agr aph 124, observed thus: -
"124. In judicial review of the vires of the

exerci se of a constitutional power such as
the one under Article 2, the significance
and i mportance of the political components
of the decision deened fit by Parlianment
cannot be put out of consideration as |ong
as the conditions do not violate the
constitutional fundamentals. In the
interpretation of a constitutional docunent,
"words are but the framework of concepts
and concepts may change nore than words
thensel ves". The significance of the
change of the concepts thenselves is vita
and the constitutional issues are not solved
by a nere appeal to the neaning of the
words wi thout an acceptance of the Iine of
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their growth. It is aptly said that "the
intention of a Constitution is rather to
outline principles than to engrave details"."

In the first B.N. Rau Menorial Lecture on 'Judicial Methods’
M Hi dayatul | ah, J. observed, "Mre freedomexists in the
interpretation of the Constitution than in the interpretation
of ordinary laws. This is due to the fact that the ordinary
law is nore often before courts, that there are always dicta
of judges readily available while in the domain of
constitutional law there is again and again novelty of
situation and approach. Chief Justice Marshall while

deci ding the cel eberated M. Culloch v. Maryland (4

Wheat on 316, 407) nmade the pregnant remark \ 026 "W nust
never forget that it isthe constitution we are expoundi ng" \026
nmeani ng thereby that it is-a question of new nmeaning in

new ci rcunstances. - Cardozo in his lectures also said: "The
great generalities of the Constitution have a content and a
significance that vary fromage to age." Chief Justice
Marshal | ‘in"M. Culloch vs. Maryl and declared that the
constitution was 'intendedto endure for ages to cone, and
consequently to be adapted to the various crises of hunan
affairs....” In thisregard it is worthwhile to see the
observati ons made in paragraphs 324 to 326 in Suprene

Court Advocat es-on-Record Association: -

"324. The case before us must be

considered in the light of our entire

experience and not nerely in that of what

was said by the Framers of the

Constitution. Wile deciding the questions

posed before us we nust consider what is

the judiciary today and not what it was fifty

years back. The Constitution has not only

to be read in the light of contenporary

ci rcunst ances and values, it hasto be read

in such a way that the circunstances and

val ues of the present generation are given

expression in its provisions. An eninent

jurist observed that "constitutiona

interpretation is as much a process of

creation as one of discovery."

325. It would be useful to quote hereunder

a paragraph fromthe judgnent of

Supreme Court of Canada in Hunter v.

Southam I nc. [(1984) 2 SCR 145, 156

(Can)] :

"It is clear that the meaning of

"unr easonabl e’ cannot be

determ ned by recourse to a

dictionary, nor for that matter,

by reference to the rul es of

statutory construction. The task

of expounding a constitution is

crucially different fromthat of

construing a statute. A statute

defines present rights and

obligations. It is easily enacted

and as easily repealed. A

Constitution, by contrast, is

drafted with an eye to the

future. Its function is to provide

a continuing framework for the

legitimate exercise of

gover nent al power and, when

joined by a Bill or a Charter of
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Ri ghts, for the unremtting

protection of individual rights

and liberties. Once enacted, its
provi si ons cannot easily be

repeal ed or anended. It must,

therefore, be capable of growh

and devel oprment over tinme to

neet new social, political and

historical realities often

uni magi ned by its franers. The

judiciary is the guardi an of the
Constitution and nmust, in

interpreting its provisions, bear

t hese considerations in mnd

Pr of essor Paul Freund expressed

this idea aptly when he

adroni shed the Anerican

Courts “not to read the

provi sions of the Constitution

like a last-wi |l and testanent

lest it becone one’ ."

326. The constitutional provisions cannot
be cut down by technical construction
rather it has to be given |iberal and
nmeani ngful interpretation. The ordinary
rul es and presunptions, brought in aid to
interpret the statutes, cannot be nade
applicable while interpreting the provisions
of the Constitution. In M nister of Hone
Affairs v. Fisher [(1979) 3 Al ER 21
(1980) AC 319] dealing with Bernudian
Constitution, Lord Wlberforce reiterated
that a Constitution is a docunent "sui
generis, calling for principles of
interpretation of its own, suitable toits
character”. "

(enphasi s suppl i ed)

This Court in Ms. Aruna Roy and others vs. Union of
India and others recalled the fambus words of the Chief

Justice Holmes that "spirit of law is not logic but it has been

experi ence" and observed that these words apply with
greater force to constitutional law. In the sanme judgnent
this Court expressed that Constitution is a pernmanent
docunent franed by the people and has been accepted by
the people to govern themfor all tines to cone and that
the words and expressions used in the Constitution, in that
sense, have no fixed meani ng and must receive
interpretati on based on the experience of the people in the
course of working of the Constitution. The sane thing
cannot be said in relation to interpreting the words and
expressions in a statute.

Verma, J. (as he then was) speaking for the majority
in the case of Suprene Court Advocates-on-Records
Associ ation, in paragraph 433, has stated, thus: -
"433. It is with this perception that the
nature of prinmacy, if any, of the Chief
Justice of India, in the present context, has
to be examned in the constitutiona
schene. The hue of the word
"consul tation’, when the consultation is with
the Chief Justice of India as the head of the
I ndi an Judiciary, for the purpose of
conposition of higher judiciary, has to be
di sti ngui shed fromthe col our and the same
word 'consultation’ may take in the context
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of the executive associated in that process
to assist in the selection of the best
avail able material ."

(enphasi s suppli ed)

Pandi an,J. in his concurring opinion in Suprene
Court Advocat es-on-Records Associ ation
af orementioned, with regard to neani ng of the word
"consul tation’ has observed that the derivative neaning of
the word in the context depended not nerely on its
ordinary | exicon definition but greatly upon its contents
according to the circunstances and the tine in which the
word or expression is used; therefore, in order to ascertain
its colour and content one nust exami ne the context in
which that word is used. In this regard in paragraph 163 it
is stated that: -

"The word 'consultation’ \is used in the
cont ext of appoi ntment of Judges to the
Suprenme Court under Article 124(2) and to
the Hi gh Courts under Article 217(1).
Though such a consultation is not
constitutionally required in the case of
appoi nt nent of other constitutional
appoi nt ees, which we have indicated and
item zed in the proceeding part of this
j udgrent . "
(enphasi s supplied)

Further, in paragraph 196 it is observed that in the
background of the factual and legal position, neaning of the
word 'consultation’ cannot be confined to its ordinary

| exi con definition; its contents greatly vary according to the
circunstances and the context in which the word is used as

in our Constitution. |In paragraph 195 it is stated that the
consultation with the Chief Justice of India by the President
is relatable to the judiciary and not to any other service; in
the process of various constitutional appointnents,
"consultation’ is required only to the judicial office in
contrast to the other high ranking constitutional offices.

It is thus clear that the expression ’'consultation” used
in Article 217 of the Constitution of Indiain relationto
appoi nt nent of High Court Judges cannot be read in the
same way into 'consultation’ as contenplated under Section
16 of the Act in the Iight of what is stated above in the
Supreme Court Advocates-on-Record Association
The neani ng of the word ’consultation’ nust be given in the
context of an enactnent. |[|f the argunent that the
consul tation process in regard to appoi ntnent of a Judge or
retired Judge of High Court to the State Comm ssi on under
Section 16 rmust be in the sane manner as required under
Article 217 of the Constitution, it will [ead to anonal ous
situation. Under Article 217(1) of the Constitution
consul tation contenplated with constitutional functionaries
nentioned therein is for the purpose of appointnment of a
Judge of a High Court and not for appointnment of a person
as the President of the State Commi ssion under Section 16
of the Act. |If the consultation to be nmade for appoi nt ment
of a person as President of the State Commi ssion, as
requi red under Section 16 of the Act, is to be simlar as
under Article 217 of the Constitution, then, even in case of
appoi ntnent of a retired Judge as President of the State
Comm ssion, such consultation has to be made with al
constitutional functionaries, which does not stand to reason
Hence, obviously for appointnent of a person as President
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of the State Conmi ssion consultation as required under
Article 217 of the Constitution as agai nst the requirenent
stated in Section 16 of the Act is not necessary. |If that be
so not only opinion of two senior nost Judges of the High
Court shoul d be obtained but al so the consultation shoul d
be made with other constitutional functionaries as
contenpl ated under Article 217 of the Constitution including
the Chief Justice of India. Hence insistence on
"consultation’ by the Chief Justice of a High Court with his
two senior nost colleagues in the H gh Court for the
pur pose of Section 16 of the Act, in our view, is
unwar r ant ed.
Wil e dealing with the question of primacy of the
opi nion of the Chief Justice of India in that context this
Court held that such opinion of Chief Justice is to be forned
col lectively after taking into account the views of his senior
col | eagues, who are required to be consulted by himfor the
formation of his opinion. As is evident from paragraph 450
of the same judgnent consultation with the Chief Justice of
I ndi a was introduced because of the realization that the
Chi ef Justice is best equipped to know and assess the worth
of the candidate and his suitability for appointnent as a
superior judge; and it was al so necessary to elimnate
political influence even at the stage of the initia
appoi ntnent of a judge. In order to select the best
candidate and to give prinmacy to the opinion of the Chief
Justice this Court held that consultation with two senior
nost Judges of the Hi gh Court was needed in the matter of
reconmendi ng a candidate for appoi ntnent as Judge of the
H gh Court. Under Section 16 of the Act only a person, who
is or has been a Judge of a High Court, is eligible to be
appoi nted as President of the State Conmi ssion

In the matter of appointnent of Judges of the High
Court, in paragraph 478 of the sane judgment, it is stated,
thus: -

“"In matters relating to appointnents in
the H gh Courts, the Chief Justice of India
is expected to take into account the views
of his colleagues in the Suprene Court who
are likely to be conversant with the affairs
of the concerned Hi gh Court. The Chief
Justice of India my also ascertain the
vi ews of one or nobre senior Judges of that
Hi gh Court whose opi nion, according to the
Chief Justice of India, is likely to be
significant in the formation of his opinion
The opinion of the Chief Justice of the Hi gh
Court would be entitled to the greatest
wei ght, and the opinion of the other
functionaries involved nmust be given due
wei ght, in the formation of the opinion of
the Chief Justice of India. The opinion of
the Chief Justice of the H gh Court mnust be
forned after ascertaining the views of at
| east the two seniornost Judges of the High
Court."

In regard to initiation of the process for appointnent, in
par agraph 478(10) it is stated: -

"(10) To achieve this purpose, and to

give legitimacy and greater credibility to

the process of appointnment, the process

nmust be initiated by the Chief Justice of

India in the case of the Supreme Court,

and the Chief Justice of the Hi gh Court in
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the case of the H gh Courts. This is the
general practice prevailing, by convention
foll owed over the years, and continues to
be the general rule even now, after S. P.
Gupta vs. Union of India [1981 Supp. SCC
87]. The executive itself has so understood
the correct procedure, notw thstanding S. P.
Gupta and there is no reason to depart
fromit when it is in consonance with the
concept of the independence of the
judiciary."

In Ashish Handa this Court, having regard to what is
stated above, held that it is the Chief Justice of the High
Court, who should initiate the process in the natter of
appoi nt nent of a Judge, sitting or retired, as President of
the State Commi ssi on.
In that case, as already noticed above, this Court was
dealing with initiation of the process for appointnment of a
sitting or retired Judge as President of the State
Commi ssion. It is in that context this Court held that the
process nmust be initiated by the Chief Justice of the Hi gh
Court and not by the executive of the State. The reading of
the judgnent gives an inpression that the consultation
process nust be the same in respect of appointnment of a
sitting or retired Judge to State Commi ssion as is required
for appointnment of a H gh Court Judgein terns of Article
217 of the Constitution. Firstly, the said judgnent shoul d
be read and understood in the context of that case, the
guestion that arose for consideration and what was really
decided, i.e., initiation of process by the Chief Justice of the
Hi gh Court. To renove doubt, if any, we nake it clear that
the consultation for the purpose of Section 16 of the Act in
relation to the appoi ntnent of a Judge or a retired Judge of
a High Court as President of the State Conm ssion cannot
be taken or equated to consultation process as required
under Article 217 of the Constitution, which, in our view, is
the correct position. Certain statements nade by this Court
in Ashish Handa, in para 3, give an inpression that Chief
Justice of a High Court has to consult his two senior npst
col | eagues before recomending a sitting or retired Judge
for appointnment as President of a State Comm ssion as per
Section 16 of the Act. In our viewthat is not the correct
position and we do not approve the sanme. To put it
positively, we state that for the purpose of Section 16 of
the Act a Chief Justice of a H gh Court need not consult his
two senior nost colleagues in the H gh Court for
recommending a sitting or retired Judge of a High Court for
appoi nt nent as President of a State Conmi ssion

We nust al so keep in mnd one nore aspect. Under
Article 217 of the Constitution for the purpose of
appoi ntnent of a Judge to a Hi gh Court in view of decision
i n Suprene Court Advocates-on-Records Association
and that too interpreting the constitutional provisions to
mai ntai n the i ndependence of judiciary and to select the
best of the persons as judges such a procedure is adopted.
A person to be appointed as President of the State
Conmi ssion has to be necessarily a sitting or a retired
Judge of a Hi gh Court and not that any person can be
appoi nted as President of the State Conm ssion. This being
the position, it does not stand to the reason as to why
again in respect of a sitting or retired Judge of a H gh Court
the whol e process contenpl ated under Article 217 of the
Constitution must be resorted to. To put in clear terns so
as to renove any doubt we state that in the matter of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

15

appoi ntnent of a sitting or retired Judge of a H gh Court as
President of the State Commi ssion process must be initiated
by the Chief Justice under Section 16 of the Act and
"consul tation’ contenplated in the said Section is
"consultation’ only with the Chief Justice of the H gh Court
and not with the coll egium

Argunent that the ’consultation’ under Section 16 of
the Act should be with the Chief Justice of the H gh Court
and not with the Acting Chief Justice is not acceptable and
this argunment does not pose any serious problem having
regard to the clear constitutional provision. The decision in
Bi shal Chand Jain vs. Chattur Sen and others (supra),
cited on behalf of the appellants does not help themfor the
reasons nore than one. That decision was on the facts of
that case and the question that has arisen for consideration

in the present case did not arise there even renpntely. In
that case plaintiff filed first-appeal against the judgnment
and decree of Civil Judge nade in the original suit. In the

first appeal a prelimnary objection was rai sed on behal f of
the appellant hinself to the effect that the H gh Court was
not properly constituted and that appeal could not be heard
on the ground that the office of the Chief Justice of the High
Court fell vacant as a result of the elevation of M. Justice
V. Bhargava, Chief Justice of that H gh Court to the Bench
of this Court; Nasirullah Beg, J., a senior npbst Judge of the
Court was appoi nted as Acting Chief Justice of the Hi gh
Court, but as oath of office had not been taken by him the
Hi gh Court could not be deenmed to be properly constituted.
Alternatively, there was no Chief Justice at that tine and
thus the Court was not properly constituted. It was in that
context the Division Bench of the Allahabad Hi gh Court, in
paragraph 7, has stated thus: -

"(7) We are, however, of the view'that

Article 223 of the Constitution does not

contenpl ate the appoi nt nent of a Chief

Justice of a High Court or an appointnent

to the office of Chief Justice of (a High

Court. In spite of such appoi ntrment being

made under Article 223, the office of the

Chi ef Justice remnins vacant till a fresh

appointnent is nade to that office. It is on

account of the existence of a vacancy in

the office of Chief Justice that one or the

ot her Judges of the Hi gh Court is appointed

by the President for the purpose of

perform ng the duties of the office of Chief

Justice. |If such appointnment is to be held

to put an end to the vacancy, then the

exi gency of such an appoi ntnent ceases to

exist. It, therefore, follows that exercise of

powers under Article 223 of the

Constitution by the President does not

result in an appointnment to the office of

Chi ef Justice and in spite of such

appoi ntnent, the office of the Chief Justice

remai ns vacant. All that happens is that

during the continuance of that vacancy, the

duties of that office are to be perforned by

one or the other Judges of the H gh Court

as the President may appoint for the

purpose. The word "tenporarily" used in

Article 224 clause (2) governs the words

"to act". The language of clause (2) of

Article 224, therefore, does not nean that

an appoi ntnment of a Judge of a Hi gh Court
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to performthe duties of the office of the
Chi ef Justice under Article 223, is the
appoi ntnent of a tenporary Chief Justice.

It is true that both in its marginal note
and Article 223 the words "appoint" or
"appoi ntment” has been used. But from
this it does not necessarily follow that the
appoi ntnent is an appointnent to the
office of the Chief Justice. |In the margina
note, it is clear that the appointnent is not
of a 'Chief Justice’ but of 'an acting Chief
Justice’. In the Article itself the word
"appoint" relates to the appointnent of
such of the other Judges of that Court as
the President may choose for the purpose
of performance of the duties of the office of
Chief Justice. It-is only when the
appoi ntnent i s not an-appointment to the
of fice of 'Chief Justice, that it could be said
to be an ‘appoi nt nent of one or the other
Judges of that Court for the purpose of
performng the duties of the office of Chief
Justice. W have, therefore, no hesitation
in comng to the conclusion that an
appoi nt nent of one /or the other Judges of
the H gh Court to performthe duties of the
of fice of Chief Justice when that office is
vacant, is not the appointnment of a Chief
Justice to that office. It really results in an
arrangenent for the performance of the
duties of the vacant office of the Chief
Justice pending a fresh appointnment to the
of fice of Chief Justice."

A careful reading of the paragraph extracted above

shows that an appoi ntment of one or the other Judges of

the Hi gh Court to performthe duties of the office of Chief
Justice really results in an arrangenent for the performance
of the duties of the vacant office of the Chief Justice
pendi ng fresh appointment to the office of the Chief Justice.
In that case the view was that even if an acting Chief
Justice is appointed under Article 223 of the Constitution for
performance of the duties of the Chief Justice, the office of
Chief Justice still remains vacant. This also shows that one
or the other Judges of the High Court can performthe

duties of the Chief Justice.

In the case on hand we have to consider whether
acting Chief Justice could be consulted under Section 16 of
the Act or the process initiated and opinion given by the
acting Chief Justice could be valid to satisfy the requirenent
of the said Section.

In the very ternms of Article 223 of the Constitution,
when the office of Chief Justice of a H gh Court is vacant or
when any such Chief Justice is by reason of absence or
ot herwi se, unable to performthe duties of the office of the
Chi ef Justice, duties of the office of Chief Justice shall be
perfornmed by such one or the other Judges of the Court as
the President may appoint for the purposes. Plain reading
of this Article shows that one or the other Judges of the
Hi gh Court appointed in the vacancy of Chief Justice of a
Hi gh Court for the time being can performthe duties of the
of fice of Chief Justice. No restriction or limtation in
performance of duties by acting Chief Justice can be read
into the said Article. The Article also does not indicate as to
whi ch of the duties of the Chief Justice can be performed or
whi ch of the duties cannot be performed by the acting Chief
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Justice. Appointnent of one or the other Judges of a High
Court as acting Chief Justice is neant to carry on the work
of the H gh Court and the judiciary in the State. My be
somet i mes appoi ntnent of Chief Justice to a High Court
may take some time for various reasons and consequently
acting Chief Justice continues to work for |onger period, but
that itself does not take away the powers conferred by the
Constitution on a Judge to act as Chief Justice to perform
the duties of the Chief Justice. Nornally the senior nost
pui sne Judge is appointed as acting Chief Justice. Such
pui sne Judge is expected to act appropriately in discharging
the duties of the office of Chief Justice. It is rule of
prudence that the acting Chief Justice nay not take nmjor
deci si ons which otherw se could have been taken by the
Chi ef Justice or which decisions could wait for a Chief
Justice. Assum ng that sone decisions taken by an acting
Chief Justice are required to be nodified or corrected, that
can be done either on-admnistrative side or on the judicia
side by the Hgh Court or by this Court including the Chief
Justice of I'ndia, as the case may be. |In sonme cases if
appoi nt nent of Chi ef Justice of a Hgh Court takes |onger
time and the acting Chief Justices cannot discharge the
duties of the office of the Chief Justice the work of the High
Court or the State judiciary or for the matter wherever the
opi nion of Chief Justice is required |like the one under
Section 16 of the Act, it will result in anomal ous position
| eading to paral yzing the working or may be sonetines
creating a deadl ock. . When Article 223 of the Constitution
in specific terns confers powers - on acting Chief Justice to
di scharge the functions of the office of Chief Justice wthout
any limtation or rider, it cannot be accepted that an acting
Chi ef Justice cannot performthe duties expected to be
performed by hi munder Section 16 of the Act.
Consultation with acting Chief Justice under Section 16 of
the Act is to be taken as consultation with the Chief Justice
of a High Court. Powers conferred wunder Article 223 of
the Constitution on an acting( Chief Justice to perform
the duties of the Chief Justice is available for the
purpose of Section 16 of the Act. W may hasten to add
that it is not the case of the petitioner in H gh Court that
the Chief Justice of the H gh Court was going to be
appoi nted shortly or the matter of appoi ntrment of President
of the State Conm ssion was such, which on the facts and
in the circunstances of the case, did not call for an
i medi at e deci sion by Acting Chief Justice and coul d have
wai ted for the appointment of the Chief Justice of the Hi gh
Court. In other words, no statutory provision can stand in
the way of constitutional provision in case of conflict
bet ween t hem

Thus, having exami ned all aspects and in the |ight of
what is stated above we are of the view that the High Court
was right in dismssing the wit petition. W do not find
any good ground or valid reason to disturb the judgnent
under chal l enge. Consequently the appeal is dismssed
| eaving the parties to bear their own costs.




