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CASE NO. :
Appeal (civil) 5991 of 2004

PETI TI ONER
| ndrasen Jain

RESPONDENT:
Rameshwar das

DATE OF JUDGVENT: 17/12/2004

BENCH
B. P. Singh & Arun Kunar

JUDGVENT:
JUDGVENT

ARUN KUVAR, J.

Thi s appeal is directed against the judgnent dated 28th Novenber,
2003 of the Madhya Pradesh Hi gh Court whereby a Civil Revision filed by
the respondent -1 andl ord agai nst the judgnent -of the Rent Control Authority,
I ndore was all owed.. 'The Rent Control “Authority, Indore had dism ssed the
l andl ord’s petition for evictionfiled under Section 23A of the MP
Accomodati on Control Act, 1961 (hereinafter referred to as 'the Act’).
The tenant has filed the present appeal against the judgnent of the High
Court.

Briefly the facts are: the respondent claimng to be owner of the suit
prem ses sought eviction of the appellant/tenant therefrom on the ground of
hi s personal bonafide need. The suit prem ses conprises of a shop of the
size of 20.8 feet X 10.5 feet besides a small ante-room The rent of the
prem ses is Rs.500/- per nmonth. The appellant is a nedical practitioner and
is carrying on his practice in the suit prenises. The respondent sought
eviction of the appellant on the ground that he required the prem ses to start
hi s own busi ness of selling books and stationery. It was pleaded that the
| andl ord did not own any other premnises suitable for business purposes. The
eviction petition was filed under the sumary procedure contained in
Chapter II1A of the Act. The respondent-landlord clainms to be a retired
Governnment servant in order to bring hinself within the definition of
‘landl ord” contained in Section 23J of the Act. The landlords falling wthin
the meaning of landlord in Section 23J are entitled to avail of the sumary
procedure for eviction of tenants. The sumrary procedure is contained in
Chapter 111 A of the Act which was introduced by way of amendment in 1983
to enable certain categories of landlords to have eviction proceedi ngs
di sposed of expeditiously. The relevant provisions of Chapter IIlA are
reproduced as under

"Section 23-A. Special Provision for eviction of tenant
on the ground of bonafide requirenent -

Not wi t hst andi ng anyt hing contained in any other |aw for
the tinme being in force or contract to the contrary, a
 andl ord may submit an application, signed and verified in
a manner provided in Rules 14 and 15 of Order VI of the
First Schedule to the Code of Civil Procedure, 1908 (V of
1908) as if it were a plaint to the Rent Controlling
Authority on one or nore of the follow ng grounds for an
order directing the tenant to put the landlord in possession
of the acconmpdation, namely :-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

6

(‘a) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(b) that the accommodation let for non-residentia
purposes is required "bona fide" by the landlord for the
pur poses of continuing or starting his business or that of
any of his major sons or unnmarried daughters, if he is the
owner thereof or for any persons for whose benefit the
accommodation is held and that the Il andlord or such

persons has no ot her reasonably suitable non-residentia
accommodati on of his own in his occupation in the city or
town concer ned.

Provi ded that\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. . ".

Section 23-C. Tenant not entitled to contest except under
certain circunstances.- (1) The tenant on whomthe

sunmons is served in the formspecified in the Second
Schedul e shall not contest the prayer for eviction fromthe
accommodati on-unl ess he files within fifteen days from

the date of service of the sunmons, an application
supported by an affidavit stating the grounds on which he
seeks to contest the application for eviction and obtains

| eave fromthe Rent Controlling Authority as hereinafter
provi ded, and in default of his appearance in pursuance of
the summons or in default of his obtaining such |eave, or if
such leave is refused, the statenent made by the | andlord
in the application for eviction shall be deened to be
adnmitted by the tenant. The Rent Controlling Authority
shall in such a case pass an order of eviction of the tenant
fromthe acconmpdati on

Provi ded that the Rent Controlling Authority may, for
sufficient cause shown by the tenant, excuse the delay of
the tenant in entering appearance or in applying for |leave
to defend the application for eviction and where ex-parte
order has been passed, nay set it aside.

(2) The Rent Controlling Authority shall, w thin one

nonth of the date of receipt of application, give to the
tenant, if necessary, |leave to contest the application, if the
application supported by an affidavit filed by the tenant

di scl oses such facts as would disentitle the landlord from
obtaining an order for the recovery of possession of the
accommodati on on the ground specified in Section 23-A.

Section 23-D. Procedure to be foll owed by Rent

Controlling Authority for grant of leave to tenant to
contest.-(1)Were leave is granted to the tenant to contest
the application, the Rent Controlling Authority shal

conmence the hearing of the application as early as
practicabl e and deci de the sane, as far as may be, ‘within

six nmonths of the order of granting of |eave to the tenant to
contest application.

(2) The Rent Controlling Authority shall, while hol ding an
enquiry in a proceeding to which this Chapter applies,
follow as far as practicable, the practice and procedure

of a Court of Small Causes including the recording of

evi dence under the Provincial Small Causes Courts

Act, 1887 (1 X of 1887). The Rent Controlling

Authority shall as far as possible, proceed with the

hearing of the application fromday to day.

(3) In respect of an application by a landlord it shall be
presuned, unless the contrary is proved, the
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requirenent by the landlord with reference to cl ause
(a) or clause (b), as the case may be of Section 23-Ais
bonafi de.

"Section 23-J. Definition of |landlord for the purposes
of Chapter I11-A\026 For the purpose of this Chapter
"l'andl ord’” nmeans a | andlord who is \026

(i) aretired servant of any CGovernnent including a retired
menber of Defence Services ; or

(ii) a retired servant of a conpany owned or controlled
either by the Central or State Governnent ; or

(iii) a wi dow or a divorced wife ; or
(iv) physi cally handi capped persons; or

(v) a servant of any Governnent i ncludi ng a nmenber of
def ence services who, according to hi's service
conditions, is not entitled to Governnent

accommodati on on his posting to a place where he

owns a house or is entitled to such accommvdati on

only on paynment of 'a penal rent on his posting to such

a place."

It is the case of the respondent that he retired as Principal of a private
Government ai ded school —on 30th Novenber, 1994. ~ According to him he
was earlier a Governnent servant and a few years before his retirenent he
was sent on deputation to the private Governnent aided school as Principal
As such he continued to be a Governnent servant till the date of his
retirement. The suit property is said to have been purchased by the
respondent from one Babul al Baheti vide a Sale Deed dated 7th Decenber,
1999. The eviction petition was instituted on 24th May, 2001. Before
instituting the eviction petition the respondent had i ssued a notice dated 1st
February, 2001 calling upon the tenant to vacate the premi ses.

The eviction petition was contested by the appellant on vari ous

grounds. Rel ationship of landlord and tenant between the parties was

denied. It was also denied that the respondent was owner of the suit

prem ses. According to the appellant, the transaction of sale was a sham and
fictitious transaction. There was no proof-of paynent of sale consideration
The person fromwhomthe property was all egedly purchased by respondent
was his relation and the purpose of the transaction was to save the property
fromthe creditors of the previous owner. The tenant also denied the alleged
bonafi de need of the respondent with respect to the suit premses. It was
deni ed that the respondent was a retired Governnment servant. Further a plea
was raised that the tenanted prenises conprised a shop of the size of

20.8 feet X 10.5 feet and a snmall ante-roomof the size of 6 feet X 8 feet.
The sal e deed relied upon by the respondent to establish ownership of the
suit property showed that the respondent had purchased only the shop of the
size 20.8 feet X 10.5 feet and not the ante-room Therefore, the respondent
could not seek eviction of the tenant froma part of the denised prem ses.
This anpbunted to splitting up the tenanted preni ses which was not

perm ssi bl e under the | aw

We have heard the | earned counsel for the parties and gone through
the record. The follow ng points arise for consideration :

(1) Wet her the respondent is a retired Governnent servant so as to
fall within the definition of landlord given in Section 23J of
the Act.

(2) VWhet her the tenanted prenises was required bonafide by the
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respondent-landlord for the purpose of doing business.

(3) Wet her the transaction of purchase of the suit property by the
respondent was shamand fictitious.
(4) VWhether it is a case of splitting up of tenanted prem ses and if

so is splitting perm ssible ?

VWHETHER THE RESPONDENT | S A RETI RED GOVERNMENT
SERVANT :

According to Section 23J, a retired servant of any Governnent
including a retired nenber of Defence Services or a retired servant of a
Conpany owned or controlled either by the Central or State Government is
to be treated as a landlord for purposes of Chapter II1A of the Act. The
respondent clains that he was in Governnent service and he retired on 30th
Noverber, 1994. |In support of his plea that he is a retired Governnent
servant the respondent has placed on record a statement regarding pension

adm ssible to himwhich is Exhibit P.1. In his cross-exam nation, the
l andl ord admitted that retired teachers of other private Government aided
school s were receiving pension. \In this connection, the follow ng portion of

the statenment of the respondent in cross-examnation is worth noting
"“I'tis true that Maheshwari H gher Secondary Schoo

is a non-Governnent aided institution. It is also true from

the grant-in-aid received fromthe CGovernnent the salaries

are paid to its enployees and teachers. It is true that |

remai ned Principal of Maheshwari Hi gher Secondary

School . | was receiving salary fromthe grants-in-aid

given to the school. /It is true that the Governnent has al so

made the entitlenent of pension to the enpl oyees and

teachers of the grants-in-aid non-government al

institutions”.

If retired teachers of private aided schools receive pension they do not
becone CGovernment servants nerely for that reason. Therefore, production
of the pension slip - Exhibit P.1 alone, does not establish that the respondent
is aretired Government servant. According to respondent he was earlier
wor ki ng in the Education Departnment of the State Governnent and he was
sent on deputation to the Maheshwari Hi gher Secondary school which was a
private Governnent aided institution, fromwhere he ultinmately retired as a
Principal. The best evidence to establish that the respondent was a
CGovernment servant woul d have been his letter of appointment as
Governnment servant or the letter by which he was sent on deputation to the
Maheshwari H gher Secondary School. The respondent failed to produce
either of them The pension slip Ex.P1 is not sufficient to hold that
respondent is a retired Government servant, particularly-in view of
respondent’s adm ssion in his cross exam nation that teachers of private
governient ai ded school s receive pension after retirement. Mere receipt of
pensi on does not make all retired teachers of private school s Governnent
servants. Therefore, in our view the respondent has failed to establish that
he is a retired Governnent servant falling within the definition of |andlord
contained in Section 23J of the Act.

The Hi gh Court failed to notice the statenment of the respondent

referred to above. Further the Hi gh Court proceeded on the assunption that
the tenant had not contested the point and that no such plea was taken by
himin his witten statement. Both the assunptions were-incorrect. The
approach of the Hi gh Court appears to be totally contrary to record. The
Rent Control Authority held that the respondent does not fall within the
definition of landlord contained in section 23J of the Act. The Authority
noted the adm ssion of the respondent-landlord that teachers working in non-
governmental institutions were also getting pension. It was on this account
that the Authority felt that Ex.P.1, the pension-slip was not sufficient to
prove that the respondent was a CGovernment servant. The teachers worKking
in non-governmental educational institutions are not Governnent servants.
The Authority further noted that the best proof of the fact that he is a retired
Covernment servant woul d have been his appoi ntnent order or the
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deputation order. The judgrment of the Hi gh Court erroneously records that

the tenant had not seriously contested that the |andlord was a retired
CGovernment servant. The Hi gh Court judgrment is based on a w ong

hypot hesi s that no such plea was taken in the witten statenent by the tenant.
At two places i.e., in paras 16 and 25 of the witten statement, the tenant has
denied that the landlord was a retired Governnment servant. This renders the
finding of the High Court in this behalf as perverse.

According to the H gh Court asking for the appointnent order or the
deputation order or the retirenent order by the Rent Control Authority was
"arbitrary and extravagant." The Hi gh Court called the approach of the
Authority in this behalf perverse. |In our view, record shows that there is
perversity in the approach of the Hi gh Court. The Hi gh Court observations

are wholly uncalled for.  The Rent Control Authority rightly observed about
the need for production of appoi ntnent order or deputation order to prove

the point. The High Court’s finding is contrary to the record as well as
contrary to | aw and as such cannot be sustained. W hold that the

respondent |andlord has failed to establish that he is a retired CGovernment
servant. Consequently, he does not fall within the neaning of |andlord

given in Section 23J of the Act. Therefore, he could not nmaintain a petition
under Section 23A (b) of the Act. The eviction petition filed by respondent
is liable to be dismissed on this ground al one.

Even on the question of bonafide requirement of the suit prem ses, the
respondent in our view has no case. In this connection, first aspect worth
noting is that the 'respondent retired fromservice on 30th Novenber, 1994.

He purchased the suit property on 7th Decenber, 1999. More than one year
after the alleged purchase of the suit property, he issued a notice of eviction
on 1st February, 2001 and ultimtely filed an eviction petition on the ground
of personal requirenent for doing business in the shop on 24th May, 2001. |If
at all the respondent for purposes of keeping hinself occupied or by way of
suppl enenting his incone after his retirement, needed to do a business, he
woul d have felt such a need soon after his retirement in the year 1994. The
suit property was purchased on 7th Decenber, 1999, i.e. about five years

after retirenent. Even after 1999, if the respondent thought of starting some
busi ness of his own and purchased a shop for that purpose, he would have
purchased a vacant shop rather than-going in for a tenanted premises. This
shows that even in 1999 he had no intention or desire to start a business.
Then even after purchase of the property he waited for nore than a year and

i ssued a notice in February, 2001 and instituted eviction petition in the end
of May, 2001, that is nearly 1 = years after the purchase of the property.
This entire sequence of events does not show any bonafides on the part of
the respondent in setting up a case of bonafide requirenent of suit prem ses.
There is nothing to show how suddenly a need for doing business arose for
the respondent in the year 2001. The Rent Control Authority in view of

these facts doubted the bonafides of the respondent-|andl ord regardi ng

requi renment of the suit property for doing the business therein. The entire
di scussion in the judgnent of the Authority on the question of bonafi de need
seens to suggest that the Authority was not satisfied with the case of

| andl ord regardi ng bonafi de need. However, in the concluding line on this

i ssue the Authority observed that "the applicant bonafide needs the suit shop
for starting the business of books and stationery": - This conclusion of the
Aut hority does not fit in with the discussion or reasoning on the point
contained in the judgnent of the Authority. The Authority noted severa
reasons whi ch showed that there was no bonafide requirenment of respondent.

The High Court sinply endorsed the conclusion of the Authority on the

poi nt without going into the question on its own. [In our view the
respondent has not been able to nmake out a case for bonafide need of the suit
premn ses. Hs claimfor the suit prem ses is mal afi de.

We have expressed our view on the issue of bonafide requirenent
since the |l earned counsel for the parties had spent considerable tinme over it.
In view of our decision on the first issue about the respondent not being a
retired Government servant and therefore not entitled to file a petition for
eviction under Chapter |11 A of the Act, the eviction petition is not
mai ntai nable and is liable to be dism ssed on this ground alone. There is no
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need to discuss the other issues. The petition of the Respondent for eviction

of the Appellant is ordered to be disni ssed.
i mpugned judgnent and order of the High Court
Rent Control Authority is restored. No costs.

Thi s appeal is allowed, the

is set aside,

and that of the




