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The appel |l ant al ong with seven others were charged by

the Additional Sessions Judge, Mdhubani  under Section 396

| PC for committing 'dacoity on the night of 28.5.1994 in the
course of which one of themfired at and killed one of the

i nmates of the house, namely, Rajendra Thakur. Four were
acquitted by the trial Court and on appeal by the remaining
four accused, three were acquitted by the H gh Court. The
appel | ant al one was convi cted under Section 396 |IPC and
sentenced to life inprisonment. It appears that the appellant
has so far undergone inprisonment for about six years.

PWI\ 027a nei ghbor, PWB\ 027t he mni nor daughter of the

deceased, PWI\ 027the brother of the deceased who was al so
injured by the marauders and PW\' 027t he sister-in-law of the
deceased are the eye-w tnesses. Though the information in
regard to the incident was supposed to have been conveyed

to the police station by PWM, the FIR was not recorded on
that basis. However, the police arrived at the scene at about
2 a.m and then recorded the statenment of PW i.e. the
sister-in-law of the deceased, which was treated as First

I nformati on Report.

According to the statement of PWs as incorporated in

the FIR at about 11 p.m, she and other inmates of the

house were sl eeping and on hearing the voice of his elder

br ot her\ 027PWl who was sl eepi ng beyond the main doorway,

Raj endra Thakur\ 027t he deceased opened the main door and

the informant\027PWs and PVWB al so went behind him She

saw four persons in full pants and half shirts standing at the
gate and another wearing a black full pant and full shirt with
checks. Soon after Raj endra Thakur opened the door; the
person wearing the black full pant fired at himas a result of
whi ch Raj endra Thakur col | apsed i nstant aneously.

Thereafter, she beseeched the miscreants not to harm and

to take away whatever articles they wanted. Still, they
inflicted injuries with dagger on the body of Rajendra Thakur
even after he fell down and one of them also attacked her
with a lathi. They also injured her husband Laxman Thakur\ 027
PWI with lathi and rod as a result of which he becane
unconsci ous. Four/Five dacoits entered the house and went

on a looting spree for about 15 minutes. On the alarmraised
by the villagers, dacoits who were 20 in nunber fled away
with looted articles. Rajendra Thakur succunbed to the
injuries then and there. She stated that the details of |ooted
articles will be furnished by the wife of Rajendra Thakur and
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other famly nmenbers who had gone to the hospital.
According to her, the dacoits were young nmen wearing
dhothi, full pant, half shirt etc. and they had fire arns,
dagger, lathi and torches with them and were speaki ng Hi nd

and Mthili |anguages. She also stated that her husband
woul d di sclose the identity of the dacoits on comng to
senses and her other famly menbers will identify the |ooted

articles if recovered. Informant al so stated that three dacoits
have covered their faces with 'gal nocha’. The statenment was
recorded in the presence of her son-in-law and sanbandhi .
PWO is the main investigating officer. He stated that

after coming to know of the dacoity, he went to the place of
occurrence with armed police at about 12.15 a.m He

noti ced the dead body of Rajendra Thakur and he coul d not
record the statenent of Laxman Thakur as he was sensel ess

and therefore he recorded the statenent of the wife of

Laxman Thakur\ 027PW. He found cash box and wooden

almrah in broken condition and the articles therein |lying
hel ter-skelter. He also found the Godrej almrah in broken
condition and found the articles therein on the ground in a
di sturbed condition. He hel'd the inquest over the dead body
and took steps to have the postnortem conducted. The

i njured Laxman Thakur\027PW was sent to hospital. On the
basis of information collected during investigation, he
arrested four accused, the appellant being one of them

Then he took steps to have the test identification parade
done by the judicial Magistrate. He submitted the charge-
sheet agai nst the four persons while showi ng others as
absconders. The further investigation was handed over to

his successor after his retirenent.

The factum of honici dal death of the deceased as a

result of firing is not in dispute. It i's not the case of the
prosecution that the appellant herei nwas a known person

The whol e case of the prosecution rests on the credibility of
identification, said to have been nmade by the four witnesses
in the course of test identification parade held by the

Magi strate. In the case of the appellant and three others,
the identification parade was held after seven weeks i.e. on
19.7.1994 and in the case of others it was held nuch later
i.e. after 6 to 10 nonths. In view of the long tine gap, the
H gh Court was not inclined to believe the version as regards
the identification of three appellants before it and therefore
they were acquitted. As far as the appellant is concerned,
the H gh Court agreeing with the trial Court relied on the
evi dence of the prosecution witnesses 1, 3 & 4 and held that
the identification of appellant could not be doubted.

One inmportant fact to be noticed at this juncture is that

PW 1 to 4 clained in the course of their evidence that they
identified the three accused (who were acquitted by the'tria
Court itself) at the time of occurrence because they

bel onged to the sane village but the Investigating Oficer

mai nt ai ned that none of the names of the accused were

di scl osed by the wi tnesses whom he exam ned. A conment

was made that the .0 did not record the statenents

properly with a viewto help the accused but the trial Court
did not accept this plea. The |earned trial Judge commented
that the evidence of PW 1 to 4 that they could identify the
three accused (other than the appellant) was "either an

i mprovenent or an enbel |l i shnment and perhaps the

af oresai d persons have been nade accused due to previous
enmty and the groups in the village". The trial Court also
referred to the statenent of the |. QO \027PW0 that initially he
was not willing to put the three accused who were the
residents of the village in the test identification parade but
on the direction of the Addl. S.P., the three accused persons
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were al so presented for identification

Anot her fact to be noticed at this stage is that there

are discrepancies in the evidence of prosecution wtnesses
regardi ng the number of persons hol ding the gun. The

Judi ci al Magistrate exam ned as PW stated that PW

poi nted out to himthat the appellant Unesh Kamat was one

of those having gun in his hand. The Magi strate al so stated
that in the second identification parade, PW identified the
suspect person Di nesh Mohato as the person who had fired

the shot on the deceased. However, PW attributed this role
to the suspect Raj eshwar Singh who was identified in the
third identification parade. As already noticed, both of them
were acquitted. However, we need not dilate further on this
aspect as it need not be proved by the prosecution that the
appel | ant hinsel f caused death. Section 396 enjoins that if
any one of the five or nore persons 'conjointly comitting
dacoity’ commts nurder in the course of the same
transaction, every one of the persons who participated in the
dacoity wi'll be guilty of the offence of dacoity w th nurder.
Each one ‘of 'the dacoits is liable to be punished under
Section 396 irrespective of the fact whether he is the actua
assail ant or whether he had shared the commopn intention to
kill anyone.

Then there is a controversy on the question whether

the nunber of persons who commtted the offence was five

or nore or less than that. It is pointed out that all the
prosecution witnesses spoke about the presence and
participation of only four and there was only a vague
statenment by some of the wi tnesses that a number of others
(nearly 20) were al so outside the house. There is also a
controversy on the question whether any property was

pl undered at all, because no details of the properties |ost
were furnished and no recoveries were made.” In the view

we are taking as regards the identification, there is no need
to delve further into these aspects. However, one striKking
feature of the case which we would like to nmention is that

i nvestigation was nost perfunctory and inadequaci es /on the
part of the prosecution are wit |large in the case:

We now turn our attention to the nmost crucial aspect of

the case in regard to the identification of the appellant. The
Hi gh Court relied on the evidence of PW 1, 3 and 4. Neither
PWb\ 027t he i nformant nor PW2 (who identified three other
accused) identify the appellant. Hence, their evidence need
not detain us. How far the two Courts were justified in
acting on their testinony on the point of identification is the
guestion. The appellant, as already noticed, is not a person
known to the prosecution witnesses. As far as PW3 is
concerned, she did not identify the appellant in the Court as
he was not present. Though the trial Court and the High

Court proceeded on the basis that the four accused including
the appellant were identified in the Court by PWB, “in fact
there was no such identification, as is clear from her
deposition at Para 6. As pointed out in Ml khansi ngh and
others Vs. State of Madhya Pradesh [(2003) 5 SCC

746] the identification parades belong to the stage of

i nvestigation and they do not constitute substantive

evi dence. The substantive evidence is the evidence of
identification in Court because the facts which establish the
identity of the accused persons are rel evant under Section 9
of the Evidence Act. This Court further observed that failure
to hold a test identification parade would not nake

i nadm ssi bl e the evidence of identification in Court. Thus, in
the absence of identification in the Court at the time of
tendering evidence the results of test identification parade
will be of little value. Wth reference to the evidence of PWB,
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the H gh Court committed another factual error in observing
that PWB gave a description of the general appearance of

the appellant. Therefore the testinmny of PWB does not
advance the prosecution case.

We may now turn our attention to the evidence of the

other two w tnesses on which the H gh Court relied. It is
seen fromthe evidence of PWb that the "dacoits had

covered their face with clothes at the time of incident". PW
al so stated that the dacoits were covering their faces except
eyes and nose, with black cloth. PW4 did not say specifically
whet her or not the marauders were having masks on their

face. Assuming that eyes and nose coul d be seen to sone
extent despite the mask, the question is whether any of the
cruci al witnesses could have identified the unknown masked
dacoit. PW\ 027t he nei ghbour who was living in the adjacent
house, came forward with the version that after hearing the
noi se, he put on his torch and in that |ight, he saw the
dacoits killing Rajendra Thakur at the courtyard of his house.
PWL further stated that thereafter, he went towards the
doorway of the house of Rajendra Thakur and when one of

the dacoits flashed the torch on him he noticed Rajendra
Thakur lying in an injured condition while one person was
attacking himwith knife. The witness then claimed in the
cross-exam nation that he had flashed the torch 5 to 7 tines
at the dacoits froma distance of 20-30 feet. Therefore, his
version is that he was able to identify the accused by
flashing the torch light now and then. He claimed to have
remai ned at the place of occurrence for 2-3 mnutes. It

seens to us that the evidence of PW is not credible.

Leaving apart the probabilities and the natural course of
conduct, the version of PW is belied by his own version in
the cross-exam nation. Wiile at one point of tine he said
that he did not get scared, at paragraph 24 of the
deposition, he clearly stated as foll ows:

"When | went to the place of occurrence for the

first tine, then | saw the assault. Accused had

also run to assault ne. | ran towards ny house in

order to save ny life. | was having an Eveready

torch in ny hand".

In the next para, he stated that after the dacoits |left the
pl ace of occurrence, he and his fam |y nenbers went to the
spot and stayed for about 10-15 minutes. It is unbelievable
that he would go and remain at the place of occurrence

even for a short-while when the attack and dacoity by

arnmed persons was going on and that he dared to flash the
torch Iight on themnore than once in order to get an idea
of the mi screants. On his own show ng, he was concerned
about his own safety. Mreover, this witness stated that
there was no electricity or lantern light at the house of the
deceased. On the face of it, we need not say anything nore
to discredit this witness on the aspect of identification of the
appel | ant whi ch was done after a | apse of about seven
weeks. As the dacoits covered their faces, we do not think
that it was reasonably possible for the witness (PW) to
identify each of the crimnals, sone of whomincluding the
appel l ant were unknown to himwith the help of the Iight
flashed by himintermittently, even if that version is
accepted. The High Court described PWM as an 'independent’
and natural w tness and believed himw thout testing the
veracity of evidence in the light of various circunstances.
Amongst the eye-witnesses, it is the evidence of PWM

whi ch assunmes nore inportance because he was the injured
and he woul d have had the opportunity to notice the

of fenders from cl ose range and there was a reasonabl e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

6

possibility of PW having in his mind the inprint of the

i mage of crimnals who attacked himand his brother. PWM
identified the accused in the course of evidence. However,
even his evidence does not inspire confidence in ultimte
analysis. Contrary to what PW stated, he took the stand
that there was a lantern at the place (baithak) where he

was sl eeping. O course, that |lantern which was descri bed

as 'old” was not even seized by the police. Assuming there
was a lantern, in all probability, it would have been quite
dimas it is conmon know edge that while going to sleep
normally the lanp is kept at the minimumlevel in rura
areas. PWI further stated in the chief-exam nation that he
could identify the four dacoits in the Iight emanating from
the torch (flashed by the dacoits) and the noon-light. The
Hi gh Court observed that it was not a noon-light day as per
the admi ssion of sonme of the wi tnesses. According to PW,
the appell ant herein is not the person who ained the gun at
his brother. The question is whether at that juncture when
he was bei'ng subjected to bl ows soon after he woke up and
hi s brother was being sinmultaneously attacked by the arned
m screants, he would have really observed each one of the
four persons with covered faces so keenly and minutely as

to identify them by the uncovered portion of the nose and
eyes. The answer could only be in the negative. It is
pertinent to note that PW did not spell out the distinctive
features of the appellant (who was adnittedly a stranger to
hinm) on the basis of which he could identify himdespite the
mask.

Thus, there is any ampunt of doubt on the point

whet her PWI, in the situation inwhich he was pl aced, could
cl osely observe the identifiable features of the appellant in
mask that too in the glow of dimlantern and in the |ight
emtted by the torches flashed at hi mor other innates of
the house. This doubt has to be viewed in the context of two
things, firstly\027there was no recovery of property, nor any
ot her corroborating evidence linking the appellant to the
crinme. The second aspect is that the trial Court was not
inclined to believe the evidence of the identification of three
ot her accused at the sane identification parade held on
19.7.1994 and comrented that they were fal sely

inmplicated. If so, the evidence of PWt should have been
scrutinized with greater caution instead of proceeding on a
prem se that he was a truthful wi tness. One nore aspect

whi ch deserves notice is that PWM did not have the occasion
to observe the dacoits’ operations inside the house. He
woul d have noticed themonly initially for a short-while
before they entered the house. It is his case that he becamne
unconscious a little later as a result of injury inflicted on
him These are all the various doubts which | ooml arge over
the prosecution story of identification of the appellant.
Unfortunately, the High Court did not analyze the evidence
of prosecution witnesses so as to test the credibility of their
evidence in the light of admtted or undeni able facts
apparent fromthe record.

The only reason given by the High Court in believing

the evidence of PWI is that the incident nust have left a
deep inpression in his mnd, especially in view of the
injuries which he and his wife received at the hands of the
dacoits and such inpression would not be easily fade out
within a few weeks or months. This observation of the High
Court was based on the hypothesis that PW was in a

position to clearly notice the physical features and

appear ance of the appellant. There was no warrant for such
ready assunption. The trial Court as well as the H gh Court
shoul d not have taken the version of the PWM on its face
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value without testing its credibility. The rel evant aspects
adverted to above which give roomfor reasonabl e doubt,

were not at all noticed by the trial Court or the Hi gh Court.
Under these circunmstances, the interference with the finding
recorded by the both the Courts, is called for.

We may before parting with the case refer to the

deci sion Tahir Mhamuad Vs State of MP. [1993

Supp. (2) SCC 697). That was a case of dacoity by arned

nmen with covered faces. The passengers of a bus were

robbed at night tine. The prosecution w tnesses identified
the accused in the Test Ildentification Parade and in the court
too. There were also recoveries of the looted articles from
two of the accused. This court set aside the conviction
under Section 395 to 397 whil e hol ding one of the accused
guilty under Section 412 IPC. The main reason which

wei ghed with this court in-excluding the evidence of
identification wasthat the accused was placed in the Test
Identification Parade with fetters on their legs. This court
gave additional reason for not believing the witnesses on the
poi nt of ‘identification in the foll ow ng words:

"In the instant case the witnesses who were the

i nmates of the bus both-in their earlier

statenments and in their oral evidence before the

court have not given any description of the

dacoits whomthey have alleged to have identified

in the dacoity, nor have they given any

identification marks such as the stature,

conpl exi on, hei ght ‘of the accused. ~ Further under

the stress and strain of such a serious incident as

the present one, it would have not been possible

for the witnesses to identify the culprits especially

when the cul prits were under nasks."

The features pointed out by this court in the passage
extracted above are al so present-in the instant case.
The appeal is therefore allowed and the conviction and
sentence agai nst the appellant is set aside. He shall he set
at liberty forthwith unless required to be detained in any
ot her case.




