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Ram Lal & Ors.
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BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, J :

Maruti Udyog Limted, the Appellant herein, is a Governnent
conpany w thin the meani ng of Conpanies Act, 1956. In ternms of a
notification issued under Section 6 of the Maruti Limted (Acquisition and
Transfer of Undertakings) Act, 1980 (hereinafter referred to as 'the said
Act’) the undertakings of the Maruti Limted (the Conpany) has vested in
the Appellant. It is aggrieved by and dissatisfied with the judgnent and
order passed by a Division Bench of the Punjab and Haryana H gh Court in
Letters Patent Appeal No.837 of 1995 whereby and whereunder a judgnent
and order passed by a |earned Single Judge dated 19.4.1995 passed in
C.WP. No. 15728 of 1993 questioning an Award dated 28.7.1993 passed by
the Labour Court in Reference Nos. 437, 438 and 166 of 1988, was set aside.

BACKGROUND FACTS:

The Respondents herein who are three in number were appoi nted by
Maruti Limted as El ectrician, Helper and Assistant Fitter with effect from
27.4.1974, 8.11.1973 and 8.4.1974 respectively. Their services stood
term nated by the said conpany on or about 25/26.8.1977 as a result of
closure of the factory. The said conpany came to be wound up in terns of
an order dated 6.3.1978 passed by the Hi gh Court of Punjab and Haryana in
Conpany Petition No.126 of 1977 titled Delhi Autonpbiles P. Ltd. vs.
Maruti Ltd. whereupon an Official Liquidator was appointed to take charge
of the assets thereof. A fornmal wi nding up order was also drawn up in terms
of Form No.52 of the Conmpany (Court) Rules; 1959. The conmpany was
formally wound up on 6.3.1978 whereupon it ceased to have any business
activity. 1t is borne out fromrecords that the l'earned Conpany Judge in the
sai d proceedings by an order dated 5.8.1977 directed the conpany that in
view of the fact that the industrial establishnment of the conpany, nanely,
Maruti Limted cannot continue with its production activity and the
wor kmen enpl oyed therein cannot be given any job, all worknmen shoul d be
retrenched in accordance with the provisions of the Industrial D sputes Act,
1947 (hereinafter referred to as '"the 1947 Act’). Pursuant to or in
furtherance of the said direction, a settlement was arrived at by and between
the Oficial Liquidator and its enpl oyees, in terns whereof the enployees
wee retrenched on or about 25/26.8.1977 on paynent of one nonth’'s salary
inlieu of notice. The enployees agreed to forgo their right of three nonths
notice. The term nation took effect imediately upon signing of the
settl enent.

The Parlianment thereafter enacted the said Act for acquisition and
transfer of undertakings of the Conpany which was preceded by an

Ordi nance for Acquisition and Transfer of Undertakings of the said
conpany with effect from 13.10. 1980, by reason whereof the assets of the
sai d company vested in the Central Government. The Central Government,
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however, on or about 24.4.1981 issued a notification in exercise of its power
conferred upon it under Section 6 thereof directing that its right, title and
interest inrelation to the undertakings of the conpany in stead and pl ace of
continuing to vest in the Central CGovernnment shall vest in the Appellant
Company.

| NDUSTRI AL DI SPUTE

The erstwhil e workmen of ’'the Conpany’ thereafter issued a notice of

demand of reenpl oyment upon the Appellant herein. It is also not in dispute
that Ms R K Taneja and 72 others as worknen of the said establishnent
filed a wit petition before this Court, under Article 32 of the Constitution of
India, inter alia, for a declaration that Section 13 of the said Act is
unconstitutional. A direction was al so sought for therein against the
Appel l ant herein to offer re-enmploynent to the said petitioners. The said
wit petition was dism ssed in limne by an order dated 5.5.1983. The
Respondents herein, |long thereafter raised an industrial dispute by serving
denmand not'i ces seeking reenpl oynment in the services of the Appell ant
purported to be in terns of Section 25H of the 1947 Act.

The State of Haryana in exercise of its power conferred upon it under
Section 10(1)(c) of the 1947 Act issued a notification on 25.8.1988 referring
the follow ng disputes for adjudication before the Labour Court

"(1) Whet her Shri Ram Lal is entitled for
reenmpl oynent, if yes, with what details ?

(2) Wiether Shri Ghinak Prasad is entitled for re-

enploymenbt, if yes, with what details, wth what
details ?
(3) Whet her Shri Sanmpath Prasad is entitled for re-

enmpl oyrment, if yes, with what details ?"

Inits Award dated 28.7.1993, the Labour Court upon holding that the
Appel |l ant herein is the successor-in-interest of the said conpany opined that
it was liable to reenploy the Respondents with back-wages fromthe date of
submitting their respective denmand notices.

VWRI T PROCEEDI NGS

The Appellant herein filed a wit petition before the Punjab &

Haryana Hi gh Court questioning the said Award and t he sanme was all owed

by a | earned Single Judge of the said court by a judgment and order dated
19. 4. 1995 hol di ng

"(i) worknen-Respondents retrenched by the

conpany i n August 1977 and did not chall enge
retrenchnent. The conpany, thereafter, went into

i quidation and its undertakings cane to vest in the
Petitioner under Acquisition Act, but liabilities of the
conpany were never taken over,

(ii) Petitioner cannot be said to be successor-in-
i nterest of the conpany and becone liable to offer
reenmpl oynent to the workmen in terns of Section 25H
of the Act.

(iii) Under Section 25H, a worknman can claim

reenmpl oynent after retrenchnent only fromthat

enpl oyer who had retrenched him In the instant case,
t he wor kmen had never been in the enploynment of the
Petitioner nor did the Petitioner retrench them They
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were in the enploynent of the conpany and it is the
conpany whi ch retrenched themin August 1977. Thus,
the claimfor reenmploynent, if any, could be nade

agai nst the conpany only and not agai nst the Petitioner

(iv) By virtue of Section 13 of the Acquisition

Act, only persons who were in the service on the date of
the take over, viz. 13.10.1980, could becone the

enpl oyees of the Petitioner and since, on adnitted
position, the Respondents were not enployed in the
undert aki ngs on the said date and had al ready been
retrenched in August 1977, they could, in no case,
beconme the enpl oyees of the Petitioner

(v) Judgnent of this Hon ble Court in the case

of Bharat Coking Coal Ltd., was distinguished on facts
since in this case, the retrenchnent of the worknen had
becone final and they had never chall enged the same as
in the other case."

Aggri eved by and dissatisfied with the said judgnment a Letters Patent
Appeal cane to be filed by the Respondents herein, which by reason of the
i mpugned judgnent was al |l owed reversing the aforenentioned findi ngs of
the | earned Single Judge.

Aggri eved, ‘the Appellant is before us in this Appeal.

SUBM SSI ONS:

M. Anil B. Divan, |earned Senior Counsel appearing on behalf of the
Appel lant, had principally raised three contentions in support of the Appeal
Firstly, it was argued that in view of the fact that froma perusal of the said
Act, it would appear that ’'the conpany” was wound up in a proceeding for
iquidation and as the undertaki ngsof the company had not been functioning
necessitating the enactnent thereof; the Division Bench of the H gh Court
conmtted a serious error in holding that the Appellant is the successor-in-
interest of 'the conpany’ and, therefore, liable to reenploy the Respondents
herein. Secondly, it was urged that in_any event as the closure of the
undertakings of Maruti Linmted is admtted and having regard to the fact
that the Respondents herein had been paid the requisite amunt of
conpensation in ternms of Section 25FFF of the 1947 Act, Section 25H
thereof will have no application having regard to the definition of
"retrenchment’ contained in Section 2(00) thereof.

Drawi ng our attention to the provisions of the said Act and in
particular Section 3, 4, 5, 13 and 25 thereof, the | earned counsel woul d,
lastly, contend that the Act being a self-contained Code in terns whereof the
liability of the conmpany had not been taken over and as the sane contains a
non- obstante cl ause, the provisions thereof would prevail over the 1947 Act.

M. Anupal Lal Das, |earned counsel appearing on behalf of the
Respondents, on the other hand, would contend that in view of the decision
of this Court in Anakaplla Co-operative Agricultural and Industrial Society
Limted vs. Workmen [(1963) Supp. 1 SCR 730], the Appellant is the
successor-in-interest of the business of the said conpany. The |earned
counsel would subnit that the concurrent findings of fact having been
arrived at in this regard by the Labour Court as well as the Division Bench
of the H gh Court, this court should not interfere therewth.

Pl acing reliance on the decision of this Court in Wrknmen represented
by Akhil Bhartiya Koyl a Kangar Union vs. Enployers in relation to the
Management of |ndustry Colliery of Bharat Coking Coal Ltd. and O hers.

[ (2001) 4 SCC 55], M. Das would argue that reenploynent of the workmnen
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in terns of the provisions of the 1947 Act being not a liability under the said
Act and furthernmore with a viewto give effect to Section 13 thereof, the

term nation of the enpl oynent of the Respondents by the conpany shoul d

be held to be a retrenchnent within the neaning of Section 25F of the 1947

Act. Alternatively, it was submtted that in view of the fact that the term
"worknen’ is used in Section 25F, 25FF and 25FFF of the 1947 Act woul d

i nclude a retrenched workman, Section 25H should be held to be applicable
having regrard to the non-obstante clause contained in Section 25J thereof.

DI SCUSSI ONS

The basic fact of the matter, as noticed hereinbefore, is not in dispute.
It is also not in dispute that although the services of the three Respondents
were term nated by the conpany as a result of the closure of the factory, the
formal retrenchment came into being in terns of the order of the |earned
Conpany Judge. It is furthernore not in dispute that a settlenent had been
arrived at by and between the O ficial Liquidator and the worknmen as regard
t he anpbunt, of conpensation payable to the workmen of the said conpany.

The cl osure of the undertakings of the conpany, thus, stands
admitted. It also finds mention in the Award passed by the Labour Court. In
the af orementi oned factual backdrop, we may notice the salient feature of
the said Act.

THE SAI D ACT:

The said Act was enacted having regard to the Iiquidation proceeding
pending in the H gh Court of Punjab and Haryana follow ng an order of
wi ndi ng up of the said conpany, inter alia, for utilization of the production
facilities and equi pment thereof ‘as the conpany had not been functi oni ng.
In terns of Section 3 of the said Act, the right, title and interest of the
conpany in relation to its undertaki ngs vested in the Central Governnent.
CGeneral effect of such vesting is contained in Section 4 thereof; Sub-sections
(2) and (4) whereof reads as under

"(2) Al'l properties as aforesaid which have
vested in the Central Governnent under section 3 shall
by force of such vesting, be freed and di scharged from
any trust, obligation, nortgage charge, lien andall other
i ncunmbrances affecting them and any attachnent,
i njunction, decree or order of any Court restraining the
use of such properties in any manner shall be deenmed to
have been wi t hdrawn.

(4) For the renoval of doubts, it is - hereby
decl ared that the nortgagee of any property referred to in
sub-section (3) or any other person hol ding any char ge,
lien or other interest in, or in relation to, any such
property shall be entitled to claim in accordance with his
rights and interests, paynent of the nortgage noney or
ot her dues, in whole or in part, out of the anount
specified in section 7, but no such nortgage, charge, lien
or other interest shall be enforceabl e agai nst any property
whi ch has vested in the Central Government."

Section 5 provides that the Central Government or the Gover nnent
conpany, as the case may be, shall not be liable for prior liabilities of the
sai d company. Section 6 envisages vesting of the undertakings in a
Government conpany if a notification in this behalf is issued by the Centra
CGovernment. Chapter |V of the said Act provides for managenent of the
undert aki ngs of the conpany. Chapter V provides for provisions relating to
the enpl oyees of the conmpany. Section 13 which is relevant for our purpose
reads as under
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"13. Empl oynent of certain enployees to
continue.- (1) Every person who has been, inmrediately
bef ore the appoi nted day, enployed in any of the
undert aki ngs of the Conpany shall becone, -

(a) on and fromthe appoi nted day an enpl oyee
of the Central Government; and

(b) where t he undertaki ngs of the Conpany are
di rected under sub-section (1) of section 6 to
vest in a Government conpany, an

enpl oyee of such Governnent conpany on

and fromthe date of such vesting,

and shall hold office or service under the Centra
Government or the Government conpany, as the case

may be, with the same rights and privileges as to pension
gratuity and other matters as would have been adm ssible
to himif there had been no such vesting and shal
continue to do so unless and until hi's enpl oyment under
the Central CGovernnment or the Government conpany, as

the case may be, is duly terminated or until his
remuneration and ot her conditions of service are duly
altered by the Central Governnent or the Governnent
conpany, as the case may be.

(2) Not wi t hst andi.ng anyt hi ng contai ned in the

I ndustrial Disputes Act, 1947, or in any other law for the
time being in force, the transfer of the services of any
of ficer or other person enployed in any undertaking of
the Conpany to the Central Government or the

Gover nnent conpany shall not entitle such officer or

ot her enpl oyee to any conpensati on-under-this Act or
entitle such officer or other enployee to any
conpensati on under this Act or under any other |aw for
the time being in force and no such claimshall be
entertained by any Court, tribunal or other authority.

(3) Where, under the terms of any contract of
service or otherw se, any person, whose services becomnme
transferred to the Central Governnment or the Governnent
conpany by reason of the provisions of this Act, is
entitled to any arrears of salary or wages or any paynents
for any | eave not availed of or any other paynent, not
bei ng payment by way of gratuity or pension, such
person may enforce his claimagai nst the Conpany, but
not agai nst the Central Government or the Government

conpany."
(enphasi s suppli ed)

Chapter VI provides for appointnent of the Commi ssioner of
Payments for the purpose disbursing the ambunts payabl e to the conpany
under Sections 7 and 8 of the said Act and the procedure |laid down therein
Section 25 contains a non-obstante clause stating that the provisions of the
sai d Act shall have effect notw thstandi ng anything inconsistent therewith
contained in any other law for the time being in force or in any instrunent
havi ng effect by virtue of any |law, other than the said Act, or in any decree
or order of any Court, tribunal or other authority.

APPLI CATI ON OF THE ACT:

The Respondents coul d have clainmed a |egal right of enploynent in
the Appellant provided they were enployed in any of the undertakings of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

13

conpany i medi ately before the appointed day. Section 13 of the Act

postul ates a situati on where a worknman woul d continue to be a workman
despite the statutory transfer. A workman, who has ceased to be in

enpl oyment of the Conpany before the appointed day, therefore, would not

be entitled to the benefit thereof. The order of w nding up, as noticed

her ei nbefore, was passed by the Hi gh Court of Punjab and Haryana by order
dated 6.3.1978 and a direction for termnating the services of all the

wor kmen had al so been issued by the | earned Conpany Judge on 5.8.1977,
pursuant whereto and in furtherance whereof , a settlenent was arrived at by
and between the O ficial Liquidator and the workmen.

Such settlenment was arrived at indisputably having regard to the
provi sions contained in Section 25FFF of the 1947 Act. Section 25F
provides for entitlenent of conpensation to a worknman who has been in
conti nuous service for not less than one year and who is retrenched by the
enpl oyer, until the workman has been given one nonth’s notice in witing
i ndi cating the reasons for retrenchment or the workman has been paid one
nonth’s wages in |lieu thereof as well as conpensation, the amount whereof
shal | be equivalent to fifteen days’ average pay for every conpl eted year of
service or any part thereof in excess of six nonths; and a notice in the
prescri bed manner is served on the appropriate Government. Section 25FF
envi sages paynments of conpensation to a workman in case of transfer of
undert aki ngs, the quantum whereof is to be determned in accordance wth
the provisions contained-in Section 25F,as if the workman had been
retrenched. A simlar provision for paynent of conpensation to a workman
in case of closure of an undertaking isin Section 25FFF of the 1947 Act in
ternms whereof also the concerned workman would be entitled to notice and
conpensation in accordance with the provisions of Section 25F, as if he had
been retrenched.

How far and to what extent the provisions of Section 25F of the 1947
Act would apply in case of transfer of undertaking or closure thereof is the
qguestion involved in this appeal. A plain reading of the provisions contained
in Section 25FF and Section 25FFF of the 1947 Act |eaves no nmanner of
doubt that Section 25F thereof is to apply only for the purpose of
conput ati on of conpensation and for no other. The expression "as if" used
in Section 25FF and Section 25FFF of the 1947 Act is of great significance.
The said termnerely envi sages conputation of conpensation in terns of
Section 25F of the 1947 Act and not the other consequences flow ng
therefrom Both Section 25FF and Section 25FFF provi de for paynment of
conpensation only, in case of transfer or closure of the undertaking. Once a
valid transfer or a valid closure cones into effect, the rel ationship of
enpl oyer and enpl oyee takes effect. Conpensation is required to be paid to
the workman as a consequence thereof and for no other purpose.

A Constitution Bench of this Court in Hariprasad Shivshankar Shukl a
vs. A.D. Divikar [(1957) SCR 121] interpreted the word 'retrenchment’ as
contained in Section 2(oo0) of the ID Act, holding :

"For the reasons given above, we hold, contrary to
the view expressed by the Bonmbay Hi gh Court, that
retrenchnent as defined in s.2 (00) and as used in s.25F
has no wi der neaning than the ordinary, accepted
connotation of the word : it means the discharge of
surplus labour or staff by the enployer for any reason
what soever, otherw se than as punishnent inflicted by
way of disciplinary action, and it has no application
where the services of all workmen have been term nated
by the enployer on a real and bona fide closure of
busi ness as in the case of Shri Dinesh MIIs Ltd. or where
the services of all worknen have been term nated by the
enpl oyer on the business or undertaking being taken
over by another enployer in circunstances |ike those of
the Railway Conpany\005."
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The history of the |egislation has been noticed by a Constitution
Bench of this Court in Anakapalla Co-operative Agricultural and Industria
Society Ltd. (supra) and it, while holding that a conpany taking over the
management of a closed undertaking may in a given situation becone
successor-in-interest but as regard the interpretation of the rel evant
provi sions of the 1947 Act follow ng Hariprasad Shivshankar Shukla
(supra), opined

"\ 005The Legi sl ature, however, wanted to provide that

t hough such termnati on nay not be retrenchnment
technically so-called, as decided by this Court,
nevert hel ess the enpl oyees i n questi on whose services

are term nated by the transfer of the undertaking should
be entitled to conpensation, and so, s. 25FF provides that
on such termnation conpensation would be paid to them
as if the said termination was retrenchnent. The words
"as if" bring out the |egal distinction between
retrenchnment defined by s. 2(00) as it was interpreted by
this Court and term nation of services consequent upon
transfer with which it deals. In other words, the section
provi des that though term nation of services on transfer
may not be retrenchnent, the worknen concerned are
entitled to conpensation as if the said termnation was
retrenchnent. This provision has been nade for the
purpose of cal culating the anount of conpensati on
payabl e to such wor knen; rather than provide for the
nmeasure of conpensation over again, s. 25FF nmakes a
reference to s. 25F for that limted purpose, and,
therefore, in all cases to which s.25FF applies, the only
clai mwhi ch the enpl oyees of the transferred concern can
legitimately make is a claimfor conpensation agai nst
their enployers. No claimcan be nade against the
transferee of the said concern.”

The said decision, therefore, is an authority for the proposition that the
expression "as if’ has linited application and has been enployed only for the
pur pose of computation of quantum of conpensation-and takes within its
purview a case where retrenchment as contained in Section 2(o0) of the

1947 Act has taken place within the neani ng of Section 25F and not in a

case falling under Sections 25FF or 25FFF thereof.

Once it is held that Section 25F will have no application in a ‘case of
transfer of an undertaking or closure thereof as contenplated in Section 25F
and 25FFF of the 1947 Act, the logical corollary would be that in such an
event Section 25H will have no application.

The af orementi oned provisions clearly carve out a distinction that

al t hough identical anpbunt of conpensation would be required to be paid in
all situations but the consequence follow ng retrenchment under Section 25F
of the 1947 Act would not extend further so as to envisage the benefit
conferred upon a workman in a case falling under Sections 25FF or 25FFF
thereof. The distinction is obvious inasnuch as whereas in the case of
retrenchnment sinpliciter a person |ooses his job as he becane surplus and,
thus, in the case of revival of chance of enploynment, is given the preference
in case new persons are proposed to be enpl oyed by the said undert aki ng;

but in a case of transfer or closure of the undertaking the workman
concerned is entitled to receive conpensation only. |t does not postulate a
situation where a worknan despite having received the amunt of

conpensation woul d again have to be offered a job by a person reviving the

i ndustry
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Applicability of Section 25H of the 1947 Act in the case of closure of

an undertaking cane up also for consideration before this Court in Punjab
Land Devel oprment and Recl anati on Corporation Ltd., Chandigarh etc. vs.
Presiding O ficer, Labour Court, Chandigarh and thers etc. [(1990) 3 SCC
682], wherein a Constitution Bench in no uncertain terns held

"\ 005Very briefly stated Section 25FFF whi ch has been

al ready di scussed |lays that "where an undertaking is

cl osed down for any reason whatsoever, every workman

who has been in continuous service for not |ess than one
year in that undertaking imrediately before such closure
shal I, subject to the provisions of sub-section (2), be
entitled to notice and conpensation in accordance with

the provisions of Section 25F, as if the worknan had

been retrenched" (enphasis supplied). Section 25H

provi des for reenpl oynent of retrenched worknen. In

brief, it provides that where any workmen are retrenched,
and the enpl oyer proposes to take into his enpl oynment

any person, he shall give an opportunity to the retrenched
wor knmen t'o of fer thensel ves for re-enploynment as

provi ded in the section subject to the conditions as set out
in the section. In our view, the principle of harnonious
construction inplies that in a case where there is a
genui ne transfer of an undertaking or genuine closure of

an undertaking as contenplated in the aforesaid sections,

it would be inconsistent to read into the provisions a right
given to workman "deened to be retrenched" a right to

cl ai mreenpl oyment ‘as provided in Section 25H " In such
cases, as specifically provided in the relevant sections the
wor kmen concerned would only be entitled to notice and
conpensation in accordance with Section 25F. It is
significant that in a case of transfer of an undertaking or
cl osure of an undertaking in accordance wi th the

aforesaid provisions, the benefit specifically given to the
workmen is "as if the worknmen had been retrenched"

and this benefit is restricted to notice and compensati on
in accordance with the provisions of Section 25F."

(Enphasi s suppl i ed)

The said dicta was reiterated by a Bench of this Court in H P. Mnera
& Industrial Devel opnment Corporation Enployees” Union vs. State of H P.
and OGthers [(1996) 7 SCC 139], stating

"\ 005Si nce Section 25-( O was not avail able on-account
of the said provision having been struck down by this
Court the only protection that was avail able to the

wor kmen whose services were termnated as a result of

cl osure was that contained in Sections 25-FFA and 25-
FFF of the Act. It is not disputed that both these
provi si ons have been conplied with in the present case."

DECI SI ONS RELI ED UPON BY THE H GH COURT:

The Division Bench of the High Court, however, proceeded on the

basis that the case of the Respondents herein is covered by the two decisions

of this Court, nanely, The Wbrkmen vs. The Bharat Coking Coal Ltd. &

O hers [AIR 1978 SC 979 : (1978) 2 SCC 175] and Worknen represented

by Akhil Bhartiy Koyl a Kangar Uni on (supra) rendered on interpretation of

provi sions of Section 17 of the Coking Coal M nes (Nationalization) Act,

1972 (hereinafter referred to as "the 1972 Act’) . It is no doubt true that the
provi sions of Section 17 of the 1972 Act and Section 13 of the said Act are

in pari materia but before we proceed to deal with the said decisions, we
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may indicate that whereas in the present case, the said Act cane into effect
on 27.12.1980, the wi nding up order was passed on 6.3.1978 as a result
whereof there had been no continuity of the business activity of the
undert aki ngs of the said conpany. The expression 'inmediately before the
appoi nted day’ contained in Section 13 of the said Act vis-‘-vis Section 17
of the 1972 Act is of sonme inportance. The coki ng coal mnes which stood
national i zed by reason of the 1972 Act were runni ng concerns whereas

adm ttedly the undertaking of the conpany had not been functioning and the
enact ment becanme necessary only having regard thereto and for the purpose

of utilization of production facilities and the equi pnent thereof.

In Bharat Coking Coal Ltd. (supra), a distinction was nade between a
liability of the Central Governnent vis-‘-vis the Government conpany as
contained in Section 9 and Section 17 of the 1972 Act holding that the
liabilities of the owner, agent, manager, or mmnagi ng contractor, as the case
may be, are liabilities which are referable to sub-section (2) thereof;
whereas Section 17 contains a special provision relating to worknen and

their continuance in service notw thstanding the transfer fromprivate
ownership /to the Central Governnent or the Governnent conpany, as the

case may be. The court hol ding that the said provision confers a statutory
protection for the worknen-and is express, explicit and mandatory and
referring to the definition of "workman’ as contained in Section 2(s) of the
1947 Act, opined that even a workman who had been dism ssed fromhis

service and directed to be reinstated by an award of industrial adjudicator
woul d conme within the purview thereof. The said decision was rendered in

the fact situation obtaining therein as the services of the concerned worknen
therein were term nated by the erstwhil e managenent of the New

Dhar maband Col liery in October, 1969, whereupon an industrial dispute was

rai sed foll owed by a reference in Cctober, 1970 and during the pendency
thereof, the Colliery was nationalized witheffect from1.5.1972. The
guestion which, therefore, cane up for consideration before this Court was

as to whether an award of reinstatenent can be enforced agai nst the Bharat
Coking Coal Ltd., a Governnment conpany, in-whose favour a notification of
vesting of the said Colliery was issued by the Central Governnent having
regard to the provisions contained in Section 9 vis-‘-vis Section 17 thereof.
An award of reinstatenent postulates continuity of service, and the sane
could be enforced agai nst the conmpany in which the undertakings vested in
terns of the provisions of a Parlianmentary Act. The said decision, therefore,
cannot be said to have any application in the fact of 'the present case.

In Workmen represented by Akhil Bhartiya Koyl a Kangar Union

(supra), the concerned worknen were retrenched by the managenent of

I ndustry Colliery of Bharat Coking Coal Ltd. on 9.6.1971 owing to
operational and financial problens and | ater on the nanagenent was taken
over by the Central Government under the Coking Coal M nes (Emergency
Provi sions) Act, 1971 foll owed by the Coking Coal Mnes (Nationalisation)
Act, 1972. Before the said Bench, the decision in Anakapal |l a Cooperative
Agricultural and Industrial Society Ltd. (supra) was referred to but was
di stingui shed on the ground that whereas in Anakapal | a Cooperative
Agricultural and Industrial Society Ltd. (supra) the provision of Section
25FF was attracted, therein the provision of Section 25F was attracted,
stating

"9. Shri Sinha submitted that as soon as transfer
had been effected under Section 25FF of the Act all the
enpl oyees becane entitled to claimconpensation and
thus those who had been paid such conpensation will not
be entitled to claimreenpl oynent under Section 25-H of
the Act as the same would result in double benefit in the
form of paynent of conpensation and inmediate re-
enpl oyment and, therefore, fair justice nmeans that such
wor kmen will not be entitled to such confernment of
doubl e benefit. It is no doubt true that this argunent
sounds good, but there has been no retrenchnent as
cont enpl at ed under Section 25-FF of the Act in the
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present case. The worknen in question have been
retrenched 1long before the Colliery was taken over the
respondents and, therefore, the principles stated in
Anakapal | e Coop. Agricultural and Industrial Society
Ltd. (AIR 1963 SC 1489) in this regard cannot be applied
at all. The worknen had been paid conpensation only
under Section 25-F and not under Section 25-FF of the
Act on transfer of the Colliery to the present
managenent. That case has not been pl eaded or
established. Hence, we do not think that the |ine upon
whi ch the High Court has proceeded is correct. The
order made by the High Court deserves to be set aside
and the award made by the Tribunal will have to be
restored. "

The said decision, therefore, in stead of advancing the case of the
Respondent's runs counter thereto inasmuch as in the said decision it has
been categorically held that Section 25H would cone into play only when a
retrenchnent in terns of Section 25F was made but the said provision would
not come into play in a case attracting Section 25FF of the 1947 Act.
Unfortunately, before the said Bench of this Court even the amended

provi sions of Section 17 of the 1972 Act were not brought to its notice.

THE 1947 ACT:

We have noticed hereinbefore that the consequences other than

paynment of conpensation envi saged in Section 25F of the Act do not flowin
case of transfer or closure of the undertaking. Section 25H of the 1947 Act
cannot, thus, be invoked in favour of the Respondents in view of the fact that
they were not in the enploynment of the conmpany on the appointed day i.e.

on 13.10. 1980.

The submi ssion of M. Das to the effect that the Parlianment having

used the words ’every workman’ in Section 25FFF, which woul d incl ude

di sm ssed worknmen in view of its definition contained in Section 2(s) of the
1947 Act, should be widely interpreted so as to hol'd that even those

wor kmen who had received conpensation would be entitled to the benefit of
Section 25H of the 1947 Act, cannot be accepted. Such a construction is
not possible keeping in view the statutory schene of the 1947 Act. Section
25F vis-‘-vis Section 25B read with Section 2(o00) of the 1947 Act

contenpl ates a situation where a workman is retrenched from servi ces who
had worked for a period of not |ess than one year on the one hand and those
wor kmen who are covered by Section 25FF and Section 25FFF on the ot her
keeping in view the fact that whereas in the case of the forner, a
retrenchnent takes place, in the latter it does not. The Parlianent anmended
the provisions of the 1947 Act by inserting Section 25FF and Section 25FFF
therein by reason of the Industrial D sputes (Amendnent Act), 1957 with
effect from28.11.1956, as it was found that having regard to the hel pless
condition to which workman would be thrown if his‘services are term nated
wi t hout paynent of conpensation and presumably on the ground that if a
reasonabl e conpensation is awarded, he may be able to find out an
alternative employment within a reasonable tinme. |In the case of closure of
an industrial undertaking the Act contenpl ates paynent of conpensation

al one.

In construing a legal fiction the purpose for which it is created should

be kept in mnd and shoul d not be extended beyond the scope thereof or
beyond the | anguage by which it is created. Furthernore, it is well-known
that a deem ng provision cannot be pushed too far so as to result in an
anonal ous or absurd position. The Court nust remnd itself that the
expressions like "as if" is adopted in law for a limted purpose and there
cannot be any justification to extend the sanme beyond the purpose for which
the legislature adopted it.
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In a recent decision, the Constitution Bench of this Court in P
Prabhakaran Vs. P. Jayarajan [JT 2005 (1) SC 173] opined:

"A legal fiction pre-supposes the existence of the
state of facts which may not exist and then works
out the consequences which flow fromthat state of
facts. Such consequences have got to be worked

out only to their |ogical extent having due regard
to the purpose for which the legal fiction has been
created. Stretching the consequences beyond what
logically flows amounts to an illegitimte

ext ensi on of the purpose of the legal fiction."

Furthernore, in a situation of this nature, the rule of purposive
construction shoul d be applied.

The statutory schene does not envisage that even in the case of

cl osure of an undertaki ng, a worknan who although had not been retrenched
woul d be reenployed in case of revival thereof by another conpany. |If the
subm ssion of M. Das is accepted, the same would not only run contrary to
the statutory scheme but woul d make the definition of retrenchnent
contained in Section 2(00) of the 1947 Act otiose.

The interpretation of Section 25J of the 1947 Act as propounded by

M. Das al so cannot al so be accepted inasmuch as in terms thereof only the
provi sions of the said Chapter shall have effect notw thstandi ng anything

i nconsi stent therewith containedin any other |aw including the Standing
Orders nade under the Industrial Enmployment (Standing Orders) Act, but it
wi Il have no application in a case where sonething different is envisaged in
terns of the Statutory Schene. A beneficial statute, as is well known, may
receive liberal construction but the same cannot be extended beyond the
statutory schene. |[See Deepal G rishbhai Soni and O hers Vs. United India

I nsurance Co. Ltd. Baroda, (2004) 5 SCC 385].

In the instant case, we are not concerned with the liability of the
erstwhile conpany. It stands accepted that the Appellant has no nonetary
liability as regard the ampbunt of conpensation payable to the worknmen in
view of Section 5 of the said Act.

NON- OBSTANTE CLAUSE \ 026 EFFECT OF

The said Act contains a non-obstante clause. It is well-settled that

when both statutes containi ng non-obstante cl auses are special statutes, an
endeavour should be nade to give effect to both of them |In case of conflict,
the latter shall prevail

In Solidaire India Ltd. Vs. Fairgrowh Financial Services Ltd. and
QO hers [(2001) 3 SCC 71], it is stated:

"9, It is clear that both these Acts are special Acts.
This Court has laid down in no uncertain terms

that in such an event it is the later Act which nust
prevail. The decisions cited in the above context

are as follows: Mharashtra Tubes Ltd. v. State

I ndustrial & Investnent Corpn. of Mharashtra

Ltd., Sarwan Singh v. Kasturi Lal; Allahabad Bank

v. Canara Bank and Ram Narain v. Sinmla Banking

& Industrial Co. Ltd.

10. W may notice that the Special Court had in
anot her case dealt with a simlar contention. In
Bhoruka Steel Ltd. v. Fairgrowth Financia
Services Ltd. it had been contended that recovery
proceedi ngs under the Special Court Act should be
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stayed in view of the provisions of the 1985 Act.
Rejecting this contention, the Special Court had
cone to the conclusion that the Special Court Act
being a later enactnment would prevail. The
headnot e whi ch brings out succinctly the ratio of
the said decision is as foll ows:

"Where there are two special statutes which

contain non obstante clauses the later statute shal
prevail. This is because at the time of enactnent
of the later statute, the Legislature was aware of
the earlier legislation and its non obstante cl ause.

If the Legislature still confers the | ater enactnent
with a non obstante clause it means that the
Legi sl ature wanted that enactment to prevail. |If

the Legislature does not want the |ater enactnent

to prevail then it coul d and would provide in the
| at er enactnment that the provisions of the earlier
enact ment ‘would continue to apply."

[ See al'so Engi neering Kangar Union Vs. Electro Steels Castings Ltd.
and Anot her, (2004) 6 SCC 36]

The right of the workmen to obtain conpensation in terns of Section

25FFF has not been/taken away under the said Act. The liability to pay
conpensation in the case of closure would be upon the enployer which in

this case would be the erstwhile conmpany. By reason of the provisions of
the said Act, only a special nachinery has been carved out for paynent of
dues of all persons including workmen in termnms of the provisions contained
in Chapter VI of the said Act. If a workman contends that his | awful dues
have not been paid, his renedy is to approach the Conm ssioner of

Payments constituted under the provisions of the said Act and not to proceed
agai nst the Appellant herein, in view of Section 5 of the Act.

SYMPATHY:

Whil e construing a statute, 'synpathy’ has no role to play. This Court

cannot interpret the provisions of the said Act ignoring the binding decisions
of the Constitution Bench of this Court only by way of synpathy to the

concer ned wor kmen.

In A Unmarani vs. Registrar, Cooperative Societies and O hers

[ (2004) 7 SCC 112], this Court rejected a simlar contention upon noticing
the follow ng judgnents

"In a case of this nature this court shoul d not even

exercise its jurisdiction under Article 142 of the

Constitution of India on m splaced synpat hy.

In Teri QCat Estates (P) Ltd. Vs. U T., Chandigarh
and OGthers [(2004) 2 SCC 130], it is stated:

"W have no doubt in our mnd that synpathy or
sentinment by itself cannot be a ground for passing
an order in relation whereto the appellants
mserably fail to establish a legal right. It is
further trite that despite an extra-ordinary
constitutional jurisdiction contained in Article 142
of the Constitution of India, this Court ordinarily
woul d not pass an order, which would be in
contravention of a statutory provision

As early as in 1911, Farewell L.J. in Latham
vs. Richard Johnson & Nephew Ltd. [1911-13 AER
reprint p.117] observed

"We rnust be careful not to allow our
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synpathy with the infant plaintiff to affect our
judgrment. Sentinent is a dangerous WIIl O

the Wsp to take as a guide in the search for

l egal principles.”

Yet again recently in Ramakri shna Kamat & Ors.
Vs. State of Karnataka & Ors. [JT 2003 (2) SC 88], this
Court rejected a simlar plea for regularization of
services stating

"\ 005We repeatedly asked the | earned counsel for
the appellants on what basis or foundation in | aw
the appellants made their claimfor regul arization
and under what rules their recruitnent was nade

so as to govern their service conditions. They
were not in a position to answer except saying that
the appell ants have been working for quite sone
time in various schools started pursuant to
resol uti ons passed by zilla parishads in view of the
government orders and that their cases need to be
consi dered synpathetically. It is clear fromthe
order of the | earned single judge and | ooking to the
very directions given-a very synpathetic view was
taken. W do not find it either just or proper to
show any further synpathy in the given facts and

ci rcunst ances of the case. Wile being
synpathetic to the persons who conme before the
court the courts cannot at the same tine be
unsynpat hetic to the large nunber of eligible
persons waiting for a long time in a | ong queue
seeki ng enpl oynent\ 005."

CONCLUSI ON

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is all owed.

No costs.




