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The appel l ant is a nunicipal commttee which had
appoi nted the respondent on probation for a period of one year
as 'Cctroi Mharrir’”. The letter of appointment dated
21.07.1979 inter alia stated that services of respondent can be
term nated wi thout assigning any cause at any time during the
peri od of probation. By a letter dated 12.03.1980, the service of
the respondent was term nated during the period of probation
The said letter of term nation read thus;
"“Shri Miunshi Ram Cctroi Mharrir Minicipa
Conmittee, Sirsa is hereby discharged fromthe duty as
no |l onger is required by Minicipal Comrittee, Sirsa with
i mredi ate effect.
Sd/ -
Admi ni strat or
Muni ci pal Committ ee,
Sirsa"

The said term nation/discharge gave riseto a’'l abour
di spute raising the follow ng issue;
"Whet her the termination of services of Shri Minshi Ram
was justified and in order? |If not, to what relief he is entitled?"

The Labour Court by its order dated 19.06. 1982 made an
award hol ding that the termination was neither justified nor in
order and the workman is entitled to reinstatement with
continuity of services and with full back wages.

The said award cane to be challenged in the Wit
Petition before a | earned Single Judge of the Hi gh Court of
Punj ab & Haryana at Chandigarh. The | earned Single Judge by
his order dated 30.08.1991 allowed the wit petition and set
aside the award of the Labour Court. \While doing so, it
obser ved;

"He was on probation for a period of one year and
it was during the period of probation that his services
were term nated. The order of term nation did not assign
any reson\005 a person on probation is virtually on trial
The enpl oyer is not bound to suffer an inconpetent
enpl oyee for the full term of probation.”

This order of |earned Single Judge cane to be chall enged
by the respondent in Wit Appeal before the sane Court. The
Appel | ate bench of the said Hi gh Court observed that during the
course of the inquiry before the Labour Court, a w tness had
admtted that on 11.03.1980 when the Administrtor inspected
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the octroi post he had found that the respondent had all owed
certain vehicles carrying goods to go without charging of octro
fees and contrary to the rules he was found in possession of
excess noney to the extent of Rs.15.80. Fromthe record it was
found that imediately after the said instance in question the
services of the respondent canme to be term nated. Therefore,
concurring with the findings of the Labour Court, the Appellate
bench held that the order of discharge, though terned as
di scharge sinmplicitor, was in reality a col ourabl e exercise of
termination without holding an inquiry and it agreed with the
Labour Court and restored its award.

Agai nst the said order of the Appellate bench of the High
Court, the appellant is now before us in this appeal

The question for our consideration is on the facts and
circunstances of this case was the termnation of the
respondent was punitive or-is. a discharge sinplicitor? On
readi ng of the order of discharge it is clear that it is a discharge
simplicitor, but-the evidence as cane on record shows that there
was sonme act of negligence on the part of the respondent which
was noticed by the officer of the appellant, hence, the Labour
Court as well as the Appellate bench canme to the concl usion
that it was a termnation in the guise of discharge
In the above factual back drop, we would |ike to exam ne
whet her the Labour Court was justified in setting aside the
order of discharge made by the appell ant.

Law on this question by nowis well settled. This Court
in the case of Krishnadevaraya Education Trust & Anr. vs.
L. A, Bal akrishna {(2001) 9 SCC 319} while considering the
simlar situation held thus;

"There can be no nmanner of doubt that the
enpl oyer is entitled to engage the services of a person on
probation. During the period of probation, the suitability
of the recruit/appointee has to be seen. If his services are
not satisfactory which neans that he is not suitable for
the job, then the enployer has a right to term nate the
services as a reason thereof. " If the term nation during
probationary period is without any reason, perhaps such
an order woul d be sought to be chall enged on the ground
of being arbitrary. Therefore, naturally services of ‘an
enpl oyee on probati on woul d be term nated, when he is
found not to be suitable for the job for which he was
engaged, without assigning any reason. |[f the order on
the face of it states that his services are being term nated
because his perfornmance is not satisfactory, the enpl oyer
runs ht risk of the allegation being nmade that the order
itself casts a stigma. We do not say that such a
contention will succeed. Normally, therefore, it is
preferred that the order itself does not nention the reason
why the services are being termn nated

If such n order is challenged, the enployer will
have to indicate the grounds on which the services of a
probati oner were termnated. Mere fact that in response
to the challenge the enmpl oyer states that the services
were not satisfactory would not ipso facto nmean that the
services of the probationer were being term nated by way
of punishnment. The probationer is on test and if the
services are found not to be satisfactory, the enployer
has, in terms of the letter of appointment, the right to
term nate the services.”

It is clear fromthe above that if the order of termnation
indicates that it is a ternmnation sinplicitor and does not cast
any stigma on the enployee by the said order of term nation the
mere fact that there was an inquiry into his conduct earlier
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woul d not by itself render the termnation invalid. Applying the
said principle, if we see that the order of termination in the
present case is an order of discharge sinplicitor. But in the
course of the inquiry, the Labour Court noticed that on an
earlier day, there was sone incident where the admi nistrative
of ficer found sonme | acunae in the working of the respondent
but based on that no charge-sheet was served nor inquiry was
conducted. However, the appellant cane to the concl usion that
it isnot inits interest to continue respondent’s services, hence,
di scharged him In the background, the mere fact that there was
a msconduct on the part of the respondent which was not
enquired into ipso facto does not |lead to the conclusion that the
order of the terminationis colourable and in fact is a punitive
or der.

In H F. Sangati vs. Registrar General, High Court of
Karnataka & O's. {(2001) 3-SCC 117}, this Court while
consi dering the discharge of a probationary Miunsif hel d;

"The i mpugned order does not cast any stigma on
the appell'ants. ALl that has been said in the inpugned
order is that the appellants were unsuitable to hold the
post of Munsif. The inmpugned order of discharge has
been passed in strict conpliance with the requirenents of
rule 6. It does not cast any stigma on the appellants nor is
it punitive. There was, thus, no requirenment to conply
with the principles of natural justice, much less to hold
any fornmal proceedings of inquiry before naking the
order."

This law | aid down by a three Judges bench of this Court
al so shows that if an enployer discharges the services of a
probati oner on the ground that his services are unsuitable, it
does not cast any stigma on the enployee nor it is punitive, in
such cases even the principle of natural justices does not apply
and there is no need for formal proceedings of inquiry before
maki ng such order

I n Pavanendra Narayan Vernma vs. Sanjay Gandhi Pd
of Medical Sciences & Anr. {(2002) 1 SCC 520} this Court
again considering a simlar case held;

"One of the judicially evolved tests to determ ne
whet her in substance an order of termination is punitive
is to see whether prior to the termination there was (a) a
full-scale formal enquiry (b) into allegations involving
noral turpitude or m sconduct which (c) culmnated ina
finding of guilt. |If all three factors are present the
term nation has been held to be punitive irrespective of
the formof the termination order. Conversely if any one
of the three factors is missing, the termnation has been
uphel d. "

Fromthe above, it is seen that in the absence of the three
facts as nmentioned therein, nanely,
(a) a full-scale formal enquiry;
(b) into allegations involving noral turpitude or m sconduct
whi ch;
(c) culmnated in a finding of guilt
the term nation cannot be held to be bad.
This Court in the said case of Pavanendra Narayan
Verma vs. Sanjay Gandhi PGE of Medical Sciences & Anr.
{(2002) 1 sCC 520} further held:
"It cannot be held that the enquiry held prior to the
order of term nation turned the otherw se i nnocuous
order into one of the punishnent. An enployer is
entitled to satisfy itself as to the conpetence of a
probati oner to be confirmed in service and for this
purpose satisfy itself fairly as to the truth of any
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al l egation that may have been nade about the enpl oyee.

A charge-sheet nmerely details the allegations so that the
enpl oyee may deal with themeffectively. The enquiry
report in this case found nothing nore against the
appel l ant than an inability to nmeet the requirements for
the post. None of the three factors catal ogued above for
hol ding that the term nation was in substance punitive
exists in the present case.

An affidavit cannot be relied on to inprove or
suppl enent an order. Equally, an order which is
ot herwi se valid cannot be invalidated by reason of any
statenment in any affidavit seeking to justify the order."

Fromthe above, it is clear assum ng that there was sone
sort of misconduct, as noticed in the evidence of the w tnesses
of the nmanagenent in the cross-examnation, the same could
not be used as evidence by the Labour court or by the Appellate
court for comng tothe conclusion that an order of termnation
which is otherwise sinplicitor in nature is notivated by any
consi deration ot her than the decision of the managenent as to
the satisfactory nature of the workman concerned.

As noticed above in'the instant case, the respondent
havi ng been appoi nted as a probationer and his working having
been found not to the satisfaction of the enployer, it was open
to the managenent to term nate his services.. Assum ng that
there was an incident of misconduct or inconpetency prior to
hi s di scharge fromservice, the same cannot beipso facto be
termed as m sconduct requiring an inquiry. It may be a ground
for the empl oyer’s assessment of ‘the workman*s efficiency and
efficacy to retain himin service, unless, of course, the worknman
is able to satisfy that the nanagenent for reasons other than
efficiency wanted to renove himfromservices by exercising its
power of discharge

On the facts of this case, we are satisfied that the incident
referred to in the evidence of the managenent’s w tness does
not give rise to a conclusion that the di scharge of 'the
respondent was a col ourabl e exercise, with a collateral intention
of avoiding an inquiry. Nor does the order of discharge carry
any stigma. Hence, the Labour Court as well as the Appellate
bench of the High Court have erred in coming to acontra
concl usi on.

Thi s appeal succeeds. The sanme is allowed. The

i mpugned order of the Appellate bench of the H gh Court as

well as award of the trial court is set aside upholding the order
of discharge made by the appellant in regard to the respondent
her ei n.




