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The issue to be decided in these appeals is whether the
appellant is liable to pay interest on the balance of sales tax
dues for the period 1.10.93 to 30.9.94 under Section 24(3) of
the Tam | Nadu CGeneral Sales Tax Act, 1959 or was it exenpt
fromdoing so under Section 17A(2) of that Act?

The appel | ant-conpany is a registered deal er under the
Tam | Nadu General Sal es Tax Act, 1959. Sonetine in 1988
proceedi ngs were commenced in respect of the appellant under
the Sick Industries Conpanies (Special Provisions) Act, 1985.
(referred to hereafter as SICA). Utimtely on 28th Septenber,
1993 a schenme was sanctioned by the Board of |ndustrial and
Fi nanci al Reconstruction (hereinafter referred to as "BIFR) for
rehabilitation of the appellant. Under the heading, "Cost of the
schene and Means of financing”, the BlIFR noted the
requi rement of funds for the rehabilitation of the Appellant and
the means of finance. As far as the requirenments of funds are
concerned it was assessed at Rs. 1491 | akhs. To neet this
requi renent, the means of finance fromthree sources were
identified, nanely;

1. Interest from Secured | oans Rs. 568, 00, 000
2. Promoters and new sone itens
rights of issue of equity capital Rs. 300, 00, 000
3. Defernent of Sales Tax by Govt.
of Tam | Nadu Rs. 623,00, 000
Total = Rs. 1491, 00, 000

Clause (B) of the Schene under the heading 'Reliefs and
Concessions’ required the State Governnent to "grant interest-
free deferment of sal es-tax payable to Tanmi| Nadu Gover nnent
on sales of furfural and | MFS during the 6 nonths period from
January 1993 to June 1993 (Rs. 623 | akhs approx). The
deferred ambunt of sal es-tax as above shall be repayable
during the 3 years period fromJuly 1, 1994 to June 30, 1997."

On 23rd Septenber, 1993 the State CGovernnent intinated

the BIFR that having considered the request of the appellant, it
had proposed to sanction the deferral of sales tax for one year
fromO01l.10.93 to 30.9.1994 and to permt the repaynent of the
deferred sales tax after a noratorium period of one year over a
period of 5 years i.e. from1.10.1995 to 30.9. 2000.

The BI FR accordi ngly anended the schene by an order

dated 8th Decenber, 1993 so that the sales tax deferment

during the six nonths’ period fromJanuary 1993 to June 1993
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(Rs. 623 | akhs approxi mately) repayable during the three years
period fromJuly 1,1994 to June 30, 1997 was anended to read
"for one year from1.10.1993 to 30.9.1994 to be repayabl e
during the period from 1.10.1995 to 30.9.2000".

The scheme was approved by the State Governnent by

GO Ms. No.5 dated 7th January, 1994 and on 4th March, 1994 a
notification was published by the State Government in the
Oficial CGazette which reads:-

"I'n exerci se of the powers conferred by sub-

section (1) of section 17-A of the Tami | Nadu

CGeneral Sales Tax Act 1959 (Tam | Nadu Act

1 of 1959), the Governor of Tam | Nadu

hereby defers the tax payable under the said

Act by Thiruval argal Southern Agrifurane

Industries Limted, Madras for a period of one

year fromthe 1st Cctober 1993 subject to the

condition that the deferred tax shall be paid

over a period of five years in equa

i nstal nent's after a noratoriumof one year

that is from 1st October 1995 to 30th

Sept enber-2000.™

The inpl ementati on of 'the schene was revi ewed by the

Bl FR on 18th August, 1994. The M nutes of the Meeting record
that according to the Nonitoring Agency, (which was the

I ndustrial Devel opnent Bank of India), after the sanction of the
schenme the appellant had to incur additional capital expenditure
of Rs. 468 | akhs and pay statutory dues of Rs. 155 | akhs on
account of Central Excise Duty for the year 1991-1992. As such
the enhanced cost of rehabilitation rose fromRs.1491 |akhs to
Rs. 2114 | akhs. In response toa query by the BIFR, the
representative of the appellant subnmitted that the additiona
expenditure of Rs. 623 | akhs woul d be financed out of

def erment of sales tax agreed to by the State Government.

After hearing the parties, the BI'FR sanctioned the enhanced

cost of rehabilitation of Rs. 2114 lakhs. It also stated that the
additional cost of Rs. 623 | akhs woul d be financed out of sales
tax defernent of Rs. 623 | akhs.

Consequent to this anendnment of the schene, an

Amendnment Notification was published by the State

CGovernment on 3rd February, 1995 seeking to amend-the
notification dated 4th March, 1994. The anendment notification
stated that for the expression "for period of one year fromthe
1st COctober, 1993, subject to the condition that the deferral tax
shall be over a period of five years in equal instalnments after a
norat ori um of one year that is from1lst Cctober, 1995 to 30th
Sept ember 2000" in the earlier notification, the follow ng
expression shall be substituted nanely: -

"for a period of one year fromthe 1st October 1993,

subject to the follow ng conditions nanely:-

(1) The deferred sum of Rs. 1,246 | akhs shall be

pai d over a period of five years in equa

instal ments from 1st October 1995 to 30th

Sept ember 2000 after availing a noratorium

of one year (1lst COctober 1994 to 30th

Sept enber 1995); and

(ii) The anmpunt of tax deferred shall not exceed

the fixed deferred anpunt of Rs. 1,246 |akhs."

The rehabilitati on neasures undoubtedly proved effective

as the appellant’s net worth becane positive by 30th

Sept enber, 1995. These facts were drawn to the attention of

the BIFR by the appellant which agreed that it nay be rel eased
fromthe purview of SICA being no |onger a sick industria
undertaki ng. Considering the representation and the materi al
the BIFR passed an order on 8th Decenber, 1995 to the effect
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that it considered the appellant-conpany had ceased to be a

sick industrial conmpany within the neaning of Section 3(1)(0) of
SICA and its case was no longer required to be dealt with by
BIFR. The proceedings in the case were accordingly closed

and the Special Director appointed by the Bl FR was

di schar ged.

Proceedi ng on the basis that the sales tax deferment was

only in respect of the Rs. 1,246 |akhs, by several notices dated
31.7.1996, 21.8.1996, 10.9.1996 and 11.11.1996, the

Commercial Tax O ficer, Villupurambeing the respondent No.1
herein, called upon the appellant to pay the entire bal ance of
the sales tax due for the period 1.10.93 to 30.9.94 together with
the interest wunder Section 24(3) of the Tam | Nadu Genera

Sal es Tax Act inmediately. " An amount of Rs. 5,51, 91, 688 was
payabl e on account of sales tax, surcharge, etc. Interest on that
amount cal cul ated up to 31.10.1996 was cl ai ned at

Rs. 4, 36, 48,594 thus making a total demand of Rs.9, 88, 40, 282.

In response to the letter dated 30.10.1996, the appell ant

wote to the Industries Departnment of the State Governnent on
15th Novenber, 1996 saying that they would like to settle the
Sal es Tax duesas clai ned by way of a conprehensive

package. The package envi saged:

(a) The wai ver of ‘the interest amount of Rs. 4.37
crores;
(b) Payment of 't he bal ance excess anbunt on Rs. 5.52

crores in tw instalments, the first of which would be
paid within a fortnight fromthe date of the order of
the authorities and the second after six nonths.
The State CGovernnment. passed an order on the appellants
representation on 31st Decenber, 1996 by which it permtted
the appellant to pay the anmpbunt of tax due with-interest in two
instal ments, one in Decenber 1996 and the second before
5.3.1997 subject to three conditions, the third of which stated
that there woul d be no waiver of the interest payable on the
deferred paynment. It was nmade clear that the appellant was
liable to pay penal interest at 24%per annum on the
outstanding arrears till the date of the paynent of 'the arrears
under Section 24(3) of the Tam | Nadu Ceneral Sales Tax Act,
1959.
The appellant did not challenge this order. The
subsequent dermand for interest for the period of 1.11.1996 to
10. 11. 1996 together with the earlier demands, totalling Rs.
10, 00, 09, 892 was cl eared by the appellant on 10th January,
1997 and 14th March, 1997 by two separate paynents of
Rs. 4, 94, 20, 141 and Rs. 5,05, 89, 751 anobunting tothe exact
figure of 10,00, 09, 892.
Subsequently however the appellant clainmed that the
payment of Rs. 5,05,89,751/- made by it on 14th March, 2003
was not towards the demanded anount but towards the regul ar
tax for February, 1997. This was rejected by the respondent
No.1l and on 1st April, 1997, the appellant sought for pernission
fromthe respondent to pay the penal interest of Rs. 4.37 crores
in three equal instal nents.
Wthout waiting for a response between 9th April 1997 and
4th May, 1998, the appellant filed original petitions before the
Tam | Nadu Taxation Special Tribunal. |n none of these
proceedi ngs was the order dated 31st Decenber, 1996
chal | enged.
The Tribunal dism ssed the several petitions filed by the
appel  ant. Chal |l engi ng the commopn order passed in the origina
petitions the appellant filed wit petitions before the Madras
Hi gh Court. The Madras Hi gh Court also rejected the wit
petitions.

The appel | ant contends that by the amendnent
notification, the first notification issued under Section 17(A) of
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the Sal es Tax Act could not be retrospectively affected so as to

put a ceiling on the sales tax deferred. According to the

appel lant, the first notification had granted the right to the

appel lant to pay the entire sales tax liability incurred by the

appel l ant for the period 1.10.93 to 30.9.94 in instalments over a

period of five years. The inposition of alimt on the deferred

amount of Rs. 1,246 | akhs was contrary to the statute and

invalid. Section 17(A) was referred to to submt that the

power of retrospectively denying benefit conferred under

Secti on had been excl uded.

The High Court had rejected this subm ssion of the

appel l ant by holding that the first notification did not grant an

unlimted tax deferral and that the amendment notification

nerely clarified that the deferral was not limted to Rs.623 |akhs

but was upto Rs. 1, 246 | akhs. Therefore there was no question

of the amendment notification operating retrospectively. On the

assunption that the amendnent did operate retrospectively,

the H gh Court held that by virtue of Section 15 of the Tam |

Nadu General Clauses Act, the State Governnment had the

power to ' deny the benefit of deferral granted retrospectively.
The appell ant submits that the view expressed by the

Hi gh Court was contrary to the well established principles laid

down in several decisions of this Court including Strawboard

Manuf acturing Co. v. GQutta MIIl Wrkers Union AIR 1953

SC 95 and Kazi Lhendup Dorji V. Bureau of lnvestigation

1994 Supp (2) SCC 116. In addition, the appellant submts

that the Schene framed by Bl FR al so did not lay down any

ceiling on the quantum of deferral of the sales tax. It is

submtted that the scheme was a statutory one and binding on

the State CGovernnent under the provisions of Sections 18(1),

(4) (8) read with Section 19(3) and Section 32 of SICA
According to | earned counsel for the respondents, neither

the Schene nor the first notification had granted an unlimted

sales tax deferral as clained by the appellant. The origina

schenme envi saged a defernent of sales tax of 6 crores 23

| akhs. This limt was subsequently raised to Rs. 1246 |akhs at

the request of the appellant and on the recomendation of the

IDBI. There was as such no question of retrospective
operation of the anendnent notification nor violation of any
schenme sanctioned by the BIFR. In any event, it is subnitted

that Section 15 of the Tami| Nadu General Sales Tax Act, 1959
woul d apply to Section 17A permtting the State Government to

undo what it nay have the power to do under that Section. It is
al so subnmitted that the appellant had collected the entire sales
tax fromits custoners for the period 1.10.93 t0-30.9.94. It was

entitled to the deferment of the sales tax only to the extent it
was required to nmeet the cost of rehabilitation as sanctioned
by the BIFR It is further submtted that the appellant in any
event, on its own accord, sought release fromthe provisions of
the SICA and at |east fromthe period subsequent to such
rel ease, it should have cleared all outstanding tax liability
i mredi ately.

Section 17(A) of the Tam | Nadu Ceneral Sal es Tax Act
confers power on the State Governnent to notify deferred
payment of tax for certain industries including sick units. The
rel evant extract of Section reads thus:
17A.  Power of government to notify
deferred paynent of tax for new
i ndustries, etc.

(1) The Governnent may, in such

ci rcunst ances and subject to such
conditions as may be prescribed, by
notification i ssued whether prospectively
or retrospectively defer the payment by
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any new i ndustrial unit or sick unit or
sick textile mll of the whole or any part
of the tax payable in respect of any

peri od:

Provi ded that such retrospective
effect shall not be earlier than the 9th
May 1988.

(1A XXXXXXXXXXXXKXX XXX X XXX XXXXXXXXXX
(2) Not wi t hst andi ng anyt hi ng
contained in this Act, the deferred
paynment of tax under sub-section (1) or
sub-section (1A) shall not attract interest
under sub-section (3) of section 24
provi ded the conditions |aid down for
paynment of the tax deferred are
satisfied."

Theref ore, under sub-section (2) interest is not payable
on the deferred payment of tax provided the conditions laid
down in sub-section (1) are satisfied. The purpose of the
section is to grant the benefit to new industrial units to help
themtide over the initial teething troubles and to sick industries
to assist themto get over their sickness. To this end, the
CGovernment is enpowered to defer the payment of the whole
or any part of the tax payable in respect of -any period. |If on the
ot her hand, the conditions are not satisfied, then too the State
CGovernment may all ow the tax dueto be repaid in instal ments
under Section 24(1) but in such a case the assessee woul d be
liable to pay interest under Section 24(3) which provides:
" On any anmpunt remmining unpaid after the
date specified for its paynment as referred to in
sub-section (1) or in the order pernitting
payment in instalnments, the deal er or person
shall pay, in addition to the anpunt due,
interest at one and half per cent per nonth of
such anount for the first three nonths of
default and at two per cent per nonth of such
amount for the subsequent period of default”.

Both the Tribunal and the High Court have found as a fact
that the schene which was sanctioned by the BIFR initially on
28.7.1993 provided for a limt on the quantum of Sal es Tax
deferral nanely Rs.623 l[acs. W see no reason to interfere
with this concurrent finding fact. The sal es tax deferral was
part of the scheme and was granted as a measure of financia
assistance to neet a projected need for the purposes of the
appel | ant being rehabilitated. Both the figures were firm It has
been conceded by the | earned counsel for the appellant that a
schenme for rehabilitation under the SICA nmust necessarily
contain firmfigures. Unless the figure had been fixed by the
Schene when franmed in 1993, it would in our opinion be
illogical to ask for an enhanced linmt of need to be sanctioned
and for a consequent enhancenent of the financial assistance
on 18.8.1994. It is true that the first notification only nmentioned
the period of deferral and did not specify the anmpunt, but the
background in which the notification was issued clearly showed
that the State CGovernnent had been required by BIFR to
render assistance of Rs. 623 | akhs by way of sales tax deferral
The obj ect and purpose of the notification was to fulfill that
obligation cast on the State Governnent under Section 19(3) of
SICA. It is inprobable that the State Governnent, not being
required to do so, would in an act of unprecedented generosity
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deprive its exchequer of funds to which it was ot herw se
entitled.
The State’s understanding was that the original linit of
Rs. 623 | akhs needed revision upwards pursuant to the
revision in the scheme. The increase in the outer limt could
be justified as far as the State was concerned to double the
original figure sanctioned, since the period of deferral was
doubled from 6 nonths to a year. This was apparently how the
appel | ant al so understood the position. It did not protest
initially against the amendment notification when it was
published in February 1995. Again its response to the
demand in 1996 of the Sales Tax Authorities was not that the
claimwas in violation of the schene or the notifications but
was a plea for grant of instal ments which plea was acceded to
by the State Governnment on 31.12.1996 in exercise of its
powers under Section 24(1). In conpliance with the order
dated 31.12.1996, the paynent was in fact made by the
appel l ant. As such the anended notification was indeed an
amendnent ‘of the first notification dated 28.7.1993
consequent upon the revised sanction of the Bl FR on
18. 8. 1994 enhanci ng the need and assistance limts and it
was not seeking to retrospectively deny any benefit already
conferred on the appellant. We therefore do not need to go
into the further question whether the High Court was right in
i mporting Section 15 of the Tam | Nadu General Cl auses Act
into Section 17. A
Finally, the appellant was entitled to the relief of sales tax
deferral only to the extent it was necessary to take it out of
"sickness" i.e. on rehabilitation. ~That is so provided under
Section 17A(2). Anything in excess of such rehabilitation would
not be covered by Section 17A but would fall under Section
24(3) of the Tami|l Nadu General Sales Tax Act, 1959. The
Bl FR had fixed the quantum for rehabilitation at Rs. 2114 | akhs.
The Rs. 1246 | akhs of deferral of sales tax admttedly met this
need. Any further tax deferral therefore would only be a benefit
conferred on a non-sick conpany and be perm ssi bl e under
Section 24(1) in which event the appellant would be /liable to
pay interest under Section 24(3) as held by the Hi gh Court.
The appeal s are accordingly di smssed w thout any
order as to costs.




