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G vil Appeal No. 2350 is filed agai nst the Judgnent dated 19th
July, 2001 passed by the Custons, Excise & Gold (Control) Appellate
Tri bunal (for short *“ CEGAT') and Civil Appeal No. 406 of 2004 is filed
agai nst the Judgment dated 25th June, 2003 passed by CEGAT. Bot h
these Appeal s can be di sposed of f by this compn Judgnent as the
parties are the sane and the question involved is the sane.

Briefly stated the facts are as foll ows:
The Appellants are engaged in manufacture of Textile Printing
Adhesi ves falling under Chapter Heading No. 3402 of the Centra
Excise Tariff Act, 1985.  The Appellants were clainmng benefit of
Notification No. 1 of 1993 as anended and Notification No. 16 of 1997.
Show cause-notices were issued to themall eging that they were not
entitled to the benefit of the Notifications as they were using the |ogo
of "ATR' belonging to one Ms. ATR St. Mritz A G, Swtzerland.
Duty and penalty was demanded from them for having suppressed the
facts and non-paynent of duty. The Appellants replied to the notices.
However, the Deputy Comm ssioner confirned the demand of
Rs. 26, 74,875. 75 and i nposed a penalty of Rs. 26,00, 000/-.

The Appellants filed an Appeal before the Comm ssi oner of
Central Excise (Appeals). They inter alia contended that, as
suppressi on has been all eged, the Superintendent who had i ssued the
show cause-noti ces was not conmpetent to issue the show cause-
noti ces and the Deputy Commi ssioner was not conpetent to
adj udi cat e. The Conmi ssi oner (Appeals) upheld the contention that
t he show cause-notices were wongly issued and had been wongly
adj udi cated by the Deputy Conmi ssioner in excess of powers vested in
himby the Central Board of Central Excise (for short ‘Board'). The
Conmi ssi oner (Appeals) remtted the matter back with the foll ow ng
directions: -
"l If the matter does not really merit invocation of
suppression of facts, willful nisstatenent, etc., the
superfluous words may be got deleted fromthe
subj ect Show Cause Notices by issuing suitable
corrigenda and the matter may be re-adjudicated by
the conpetent adjudicating authority. The SSI
Notification Nos. nmay al so be duly anended and
substituted by Notifications in force during the
peri ods of denand.

. If the charge of mi sstatenent suppression of facts
etc. is to be retained, fresh Show Cause Notices may

be issued in supersession of the inmpugned Show

Cause Notices in line with the instructions contained
inthe two circulars referred to above.
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[l Wil e re-adjudicating the matter, the appellants’
contention that vide their letter dated 1.4.99, they

had sent a specinen of the |abel to be used by them

and that this specinmen shows that their own brand

nane was nore promnently displayed than the

foreign brand nane and that the price should be

treated as cumduty price should be exam ned in the

i ght of the various CEGAT decisions available on this
subj ect. "

Aggri eved by the directions given, the Appellants filed an Appeal
CEGAT by its Order dated 19th July, 2001 held that the Conmi ssioner
(Appeal s) should not have renitted the matter back with the above
directions and directed the Comn ssi oner (Appeals) to decide the
matter on nerits. CEGAT al so held on nmerits that the Appellants
were not entitled to the benefits of the above nmentioned Notifications
as they used the brand nane of another Conpany on their products.
Aggri eved by this Order the Appellants have filed Civil Appeal No. 2350
of 2002.

No stay was granted in this Appeal, therefore, the Conm ssioner
(Appeal s) adjudicated and confirmed the demand by an Order dated
17th July, 2002. The Appellants then filed an Appeal before CEGAT
wherein the only contention taken was that the Superintendent had no
jurisdiction to i ssue show cause-notices and the Deputy Conmi ssi oner
had no jurisdiction to adjudicate. CEGAT has di smi ssed the Appeal by
the Order dated 25th June, 2003. The Appellants have filed G vi
Appeal No. 406 of 2004 against this Order

It nmust be nmentioned that the only point agitated is that the
Superi ntendent had no jurisdiction to issue the show cause-notices
and that the Deputy Conm ssioner had no-jurisdiction to adjudicate.
This is because in an earlier round it has already been held by CEGAT,
by its order dated 17th October, 2000 that the Appellants are not
entitled to the benefit of the Notifications. Against that Oder G vi
Appeal No. 4050 of 2001 is pending before this Court.

In order to consider this point it is necessary to see the rel evant
provi si ons.

Section 11A, as it stood, prior to 14th Muy, 1992 reads as
fol | ows:
"SECTI ON 11A. Recovery of duties not levied or not
paid or short-levied or short-paid or erroneously
refunded.\ 027(1) When any duty of excise has not been
| evied or paid or has been short-levied or short-paid or
erroneously refunded, a Central Excise Oficer may, wthin
six nmonths fromthe relevant date, serve notice on the
person chargeable with the duty which has not been |evied
or paid or which has been short-levied or short-paid or to
whom t he refund has erroneously been nade, requiring
hi mto show cause why he shoul d not pay the anount
specified in the notice:

Provi ded that where any duty of excise has not been
| evied or paid or has been short-levied or short-paid or
erroneously refunded by reason of fraud, collusion or any
willful ms-statenment or suppression of facts or
contravention of any of the provisions of this Act or of the
rul es made thereunder with intent to evade paynent of
duty, by such person or his agent, the provisions of this
sub-section shall have effect, as if, for the words "Centra
Excise Officer", the words "Collector of Central Excise" and
for the words "six nonths" the words "five years" were
substi t ut ed.

Expl anati on.\ 027Where the service of the notice is
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stayed by an order of a court, the period of such stay shal
be excluded in computing the aforesaid period of six
nonths or five years, as the case nmay be.

(2) The Assistant Collector of Central Excise or, as
the case may be, the Collector of Central Excise shall, after
considering the representation, if any, made by the person
on whom notice is served under sub-section (1), determ ne
the anobunt of duty of excise due from such person (not
being in excess of the ampunt specified in the notice) and
t her eupon such person shall pay the anpbunt so
det er m ned.

(3) For the purposes of this section,--

(i) "refund", includes rebate of duty of excise
on exci sabl e goods exported out-of India or

on excisable material s used in the

manuf act ure of goods which are exported

out of India;

(ii) "rel evant date" rmeans, --

(a) in the case of excisable goods on which
duty of excise has /not been |evied or

pai d or has been short-|evied or short-
pai d\ 027

(A wher e under ‘the rul es made
under this Act a nmonthly return,
showi ng particul ars of the duty

pai d on the exci sabl e goods

renoved during the nonth to

which the said return relates, is

to be filed by a nmanufacturer or
producer or a licensee of a

war ehouse, as the case may be,

the date on which such return is

so filed;

(B) where no nonthly return as
aforesaid is filed, the |ast date on
whi ch such return is to be filed
under the said rules;

(O in any other case, the date on
which the duty is to be paid

under this Act or the rul es nade

t her eunder;

(b) in a case where duty of excise is
provisionally assessed under this Act or

the rul es made thereunder, the date of

adj ustrment of duty after the fina

assessment thereof;

(c) in the case of excisable goods on which
duty of excise has been erroneously

refunded, the date of such refund.

Thus, under Section 11A, as it then stood, whenever it was all eged

that there was fraud, collusion, wllful msstatement or suppression of
facts, the show cause-notices could only be issued by the Collector.

As the Act itself laid down a requirenent, it has been held, in a
nunber of authorities, that a show cause notice issued and/or

adj udi cati on done by an officer bel ow the rank of a Collector would be
invalid as such an officer had no jurisdiction.
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Wth effect from 14th May, 1992 Section 11A was anmended and
the word "Col l ector" was del eted and the words "Central Excise
Oficer" were incorporated. Thus, the Legislature purposely and
knowi ngly made a change whereby it was no | onger required that
where al |l egations of fraud, collusion, willful msstatenent or
suppression of facts are made, a Collector should issue a show cause
notice or adjudicate the same. Now a Central Excise Oficer also has
the jurisdiction.

Section 2(b) of the Act defines a "Central Excise Oficer" as
fol | ows:

"2(b). "Central Excise Oficer" neans the Chief
Conmi ssi oner of Central Excise, Comm ssioner of Centra
Exci se, Conmi ssioner of Central Excise (Appeals),
Addi ti onal Conmi ssioner of Central Excise, Deputy
Comm ssi oner of Central Excise, Assistant Comm ssioner of
Central Excise or any other officer of the Central Excise
Departnent, or any person (including an officer of the
State Government) invested by the Central Board of Excise
and Custons constituted under the Central Boards of
Revenue Act, 1963 (54 of 1963) with any of the powers of
a Central Excise Oficer under this Act."

Thus, even an Additional Comn ssioner or an Assistant Collector or a
Deputy Comm ssioner ‘or any other O ficer of the Central Excise or any
person invested by the Board with the power of the Central Excise
Oficer would be a Central Excise Oficer. ‘Even though the Legislature
made this change, the Board issued a C rcul ar dated 27th February

1997 which reads as foll ows:

"I amdirected to say that the Board has decided to
revi ew the powers of adjudication with the objective that
cases are deci ded expeditiously, there i's even distribution
of workl oad and various doubts in this regard are clarified.

2. In this connection, the follow ng facts and | ega
position has been taken into consideration:-

(i) By virtue of Clause (a) of Section 33 of
Central Excise Act, 1944, Conmi ssioners

can adj udi cate the cases of confiscation and
penalty without limt. Thi s power has been
del egated to Deputy Comm ssioners by CBR
Notification No.12-C Ex., dated 17th My,
1947, to Assistant Commi ssioners of Centra
Exci se by CBR Notification No.8-C E., dated
2nd Septenber, 1944 and to Superintendent

of Central Excise by CBR Notification

No. 93/ 59, dated 28th Novenber, 1959.

(ii) So far as the confirmation of duty is
concerned, it is observed that Section 11A
enmpowers any Central Excise Oficer to

i ssue the notice and deternine the duty

due.

(iii) Li kewi se, the "proper officer" i.e
Jurisdictional Central Excise Oficer can

i ssue notice and adjudi cate the denands

under Rule 9(2)/Rule 57-1/Rule 57U of

Central Excise Rules, 1944.

(iv) In order to bring about uniformty and
objectivity the Board issued instructions
defining powers of adjudication of specified
Central Excise Oficers taking 'duty invol ved
as the criterion.

3. Those show cause notices where adjudi cation
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orders are not passed upto 28th February, 1997, will be
adj udi cated as provided hereinafter :-

(A Al'l cases involving fraud, collusion, any willfu
m s-statenment, suppression of facts, or

contravention of Central Excise Act/Rules made
thereunder with intent to evade paynent of

duty and/ or where extended period has been

i nvoked in show cause notices, (including

Modvat cases, Rule 9(2) cases of this type) wll

be adj udi cated by : -

(Ant. of duty involved)

Commi ssi oners - Wthout limnt
Addl . Conmi ssi oners -~ Upto Rs. 10 | akhs
(B) In respect of cases which do not fal

under the category (A) above, will bhe
adj udi cated by : -

(Ant. of duty involved)

Conmm ssi oners - Wthout linit
Addl . Conmi ssi oners/ - Above Rs. 2 lakhs
Dy. 'Conmi ssi oners and upto Rs. 10 | akhs
Assi stant Comm ssioner - Upto Rs. 2 |akhs

Not wi t hst andi ng t he powers of Assistant Conmissioners to

adj udi cate the cases involving duty amount upto Rs. 2

| akhs only as above, all cases of determination of valuation
and/ or classification other thanthose covered under
Category (A) above, will be adjudicated by the Assistant
Conmi ssioners without any lint as hitherto, as al so

Modvat di sputes, other than those at category (A) above.

(O Cases related to issues nmentioned under first
proviso to Section 35B(1) of Central Excise

Act, 1944 woul d be adjudicated by the Addl:
Conmi ssi oners/ Dy. Conmi ssioners without

any nonetary linmt, as was the position under

Board's Circular No. 13/93-CX., dated 15th

COct ober, 1993.

4. The val ue of goods/conveyance, plants,

machi nery and building etc., liable to confiscation will not
al ter above powers of adjudication which will solely depend
upon t he anobunt of duty/Mdvat credit involved on the

of f endi ng goods.

5.1 In respect of cases covered under Category (A)

of Para 3 above, the show cause notices will be issued by
the sane rank of officers who will adjudicate them
Wherever the posts of Conmi ssioner-1 and Comr ssi oner -

Il (Judicial) are in existence, the show cause notices will
be i ssued by Conmi ssioner-|

5.2 In respect of cases covered under Category (B)

of Para 3 above, show cause notices will be issued by the
Range Superintendent where they are to be adjudicated by
the Assistant Conm ssioner and such notices will be issued
by Assistant Conmi ssioner when they are adjudi cated by
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Dy. Conmi ssi oner/ Addl . Commi ssi oner/ Comi ssi oner

5.3 In respect of cases covered under category (C)
of Para 3 above, show cause notices will be issued by
Assi stant Conm ssi oner.

6. The definition of expression "Conm ssioner"
contained in Rule 2(ii) was anmended by Notification No.
11/92-C.E. (N.T.), dated 14-5-1992. Accordingly, an
Addi tional Conmissioner of Central Excise is not a
Conmi ssi oner for the purposes of appeal. Therefore,
appeal against the Order-in-Oiginal passed by an Addl .
Comm ssi oner of Central Excise shall lie to the
Conmi ssi oner of Central Excise (Appeals) and not to the
CEGAT.

7. Al'l Previous Board s Circulars relating to issue
of show cause notices and their adjudications except the
Crcular No. 13/93-C X., are hereby rescinded.

8. An i nmedi at e exerci'se shoul d be undertaken
thereafter to take the stock of the pendencies as on 1st
March and transfer of ‘the relevant files and records to
respecti ve adjudicating authorities by 15th March, 1997
under proper receipt. ~This re-cast figures should be
reflected suitably in the Monthly Technical Report of March
1997 to be subnitted in April, 1997.

9. Recei pt of this Crcul ar may pl ease be
acknow edged.

10. The trade and field formati ons nmay be suitably
i nforned. "

By clauses 3(A) and 5.1 of this Crcular, the Board is directing that in
cases of fraud, collusion, willful msstatenent or suppression of facts
the notice nust be issued and adjudi cation nust take place by the

Conmi ssioner without limt and by the Deputy Conm ssioner up to a

limt of Rs.10, 00, 000/-. Thereafter the Board by another Circul ar
dated 13th August, 1997 reiterated the above position.

The Appell ants place strong reliance upon these two Circulars
and subnit that by virtue of these Crculars the Superintendent had no
jurisdiction to issue the show cause-notices and that the Deputy
Comm ssioner had no jurisdiction to adjudicate.

As noted above, the Legislature has purposely ontted the word
"Collector"” fromthe proviso to Section 11A and replaced it with the
words "Central Excise Oficer". It is the Act which confers jurisdiction
on the concerned Oficer/s. The Act permits any Central Excise Oficer
to issue the show cause notices even in cases where there are
al l egations of fraud, collusion, willful msstatenent and suppression of
facts. The question therefore is: Can the Board override the provisions
of the Act by issuing directions in the manner in which it is done and if
the Board cannot do so then what is the effect of such Circulars?

In order to consider the powers of the Board one needs to see
certain provisions of the Act. Section 2(b) defines the "Central Excise
Oficer" and it is nmentioned therein that any Oficer of the Centra
Exci se Departnent or any person who has been invested by the Board
with any of the powers of the Central Excise Oficer would be a Centra
Exci se Oficer. Thus, the Board has power to invest any Central Excise
Oficer or any other Oficer with powers of Central Excise Oficer. By
virtue of Section 37B the Board can issue orders, instructions or
directions to the Central Excise Oficers and such Oficers nust foll ow
such orders, instructions or directions of the Board. However, these
directions can only be for the purpose of uniformty in the classification
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of excisable goods or with respect to |levy of duties of excise on such
goods. It is thus clear that the Board has no power to issue
instructions or orders contrary to the provisions of the Act or in
derogation of the provisions of the Act. The Board can only issue such
direction as is necessary for the purpose of and in furtherance of the
provi sions of the Act. The instructions issued by the Board have to be
within the four corners of the Act. If, therefore, the Act vests in the
Central Excise Oficers jurisdiction to i ssue show cause-notices and to
adj udi cate, the Board has no power to cut down that jurisdiction
However, for the purposes of better administration of |levy and
collection of duty and for purpose of classification of goods the Board
may issue directions allocating certain types of works to certain
Oficers or classes of Oficers. The Circulars relied upon are, therefore,
not hi ng nore than adm nistrative directions allocating various types of
works to various classes of Officers. These adninistrative directions
cannot take away jurisdiction vested in a Central Excise Oficer under
the Act. At the highest-all that can be said is Central Excise Oficers,
as a matter of propriety, must follow the directions and only deal with
the work which has been allotted to themby virtue of these Circul ars.
But if an Officer still issues a notice or adjudicates contrary to the
Crculars-it would not be a ground for holding that he had no
jurisdiction to issue the show cause notice or to set aside the
adj udi cati on.

The Tribunal” has-in its order dated 25th June, 2003, inter alia,
hel d as foll ows: -
Y Further, at the relevant tinme as per the
provi sions of Section 11A(1) proper officer which
i ncl udes Superintendent is conmpetent to issue the
show cause notice. Board's Circular is only the
adm ni strative direction which does not cause any
prejudice to the Appellants..... "

In our viewthis is absolutely correct. W, therefore, see no infirmty
in the Judgnent dated 25th June, 2003. W hold that the

Superi ntendent had jurisdiction to i ssue show cause-notice and the
Deputy Conmm ssioner had jurisdiction to adjudicate.

As we have held that the concerned Oficers had jurisdiction, we
see no infirmty in the Order dated 19th July, 2001 directing the
Conmi ssi oner (Appeals) to dispose of the Appeal

In view of the above, we see no reasonto interfere. The Appeals
stand dismissed. There will be no Order as to costs.




