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RUVA PAL, J.

The respondent is engaged in the manufacture of

Textiles, nanmely; grey cotton canvas cloth, hundred percent
cotton/grey cotton, belting and duck. The issue to be

resol ved is whether these goods are classifiable under Tariff
Headi ngs (TH) 52.02, 54.08 or 59.09 of the Schedule to the
Central Excise Tariff Act, 1985. The appellant contends that
they are classifiable under TH 59.09. ~ The respondent on the
ot her hand cl eared the goods cl assifying them either under
TH 52. 02 or 54.08. Consequently on 23rd Septenber, 1992

24 show cause notices were issued by the Excise Authorities
to the respondent to show cause why differential duty
amounting to Rs. 545,10, 838 should not be recovered

agai nst the cl earances effected during the period-20.7.1987
to 13.8.1992. The respondent showed cause. The Assi stant

Col  ector confirmed the demand on the basis of an earlier
deci sion of the Central Excise and Gold Control Appellate
Tribunal (CEGAT) in the respondent’s own case reported as
Simplex MIls Co. Ltd. vs. CCE Nagpur in 1993 (49) ECR

147 (referred to as 'Sinplex 1').

Si npl ex-1 had rejected the respondent’s subm ssion
that grey belting cloth or canvas cloth which were
manuf actured by it were classifiable under TH 52. 05 or
54.08. These two headi ngs read:

Chapter 52 Cot ton 52.2
Head Sub- Descri ption of Rate of duty
Ing No. headi ng goods Basi ¢ Additiona
No.
1 2 3 4 5

52.05 5205. 00 Cotton fabrics, - Ni | Ni
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a) woven, and
b) not subjected to any process

Chapter 54 Man- made fil anents 54.2
Head Sub- Descri ption of Rate of duty
Ing No. headi ng goods Basi ¢ Additiona
No.
1 2 3 4 5
54. 08 5408. 00 Fabrics of man-made Ni | Ni

filament yarn (including
fabrics obtained from
mat eri al's of headi ng Nos.
54. 06 and 54.07).
a) woven, and
b) not subjected to any process

It was held that fabrics for industrial use fall only
under TH 59.09. TH. 59. 09 reads:

Chapter 59 | mpregnat ed, coated and | am nated fabrics, etc. 59. 6
Head Sub- Descri ption of Rat e of duty
i ng No. headi ng goods Basi ¢ Additiona
No.
1 2 3 4 5
59. 09 5909. 00 Al I other textiles products 12%

and articles of a kind suitable
for industrial use (for exanple,
textile fabrics, conbined with
one or nore layers of rubber,

| eat her or other material,
bolting cloth, endless felts

of textile fabrics, straining

cl ot h)

The conclusion in Sinmplex | was arrived at on the

basis that TH 59.09 referred to fabrics for industrial use and
that fabrics for industrial use was a specific description and
applying Rule 3(a) of the Interpretation Rules, TH 59.09

woul d prevail over general description of the fabrics as grey
cotton fabrics or man made fabrics under TH 52.05 or 54. 08.

It was held that TH 59.09 was a specific entry which dealt
with fabrics for industrial use and since the respondent
marketed their products admttedly for industrial use, the
other entries in Chapters 52 and 54 would not apply. It was
further held construing CN-6 that if the article is covered by
59.09 then it was excluded from Chapters 52 to 56. A

nunber of authorities were referred to for comng to the
conclusion that the itens manufactured by the respondent

were industrial fabrics. Reference was also nade to the HSN
expl anatory notes which, according to the Tribuna

supported their view
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In the nmeanwhile, not only had the respondent

chal | enged the decision of CEGAT in Sinplex | before this
Court but also on 5th Novenber, 1993, an order was issued
by the Central Board of Excise and Custons under Section
37-B of the Central Excise and Salt Act, 1944 (as it stood
then) clarifying that grey cotton canvas, cotton ducks,
cotton tyre cord fabrics and cotton belting fabrics would
thenceforth be classified under TH No.52.05. According to
the respondent in view of this circular it did not press its
appeal before this Court which was accordingly dismssed for
non- prosecution on 3rd Novenber, 1995. This pronpted the
Central Board of Excise in Custons to examine the nmatter
afresh and issue an order . on 30th June, 1997 in
supersession of the 37-B circular dated 5.11.1993 that :-
A grey cotton tyre cord fabrics, grey,

belting cloth, grey filter cloth/straining

cloth and grey belting cloth and belting

duck, generally having technical uses

and general ly not used for making

cl ot hi ng," househol d |i nen, bedspreads,

curtains, other furnishing articles, etc.

shal | henceforth be cl assified under

headi ng No. 59.11 of the CET;

B. the grey cotton canvas and grey cotton
duck, not havi ng technical uses, shal
henceforth be cl assified under chapter

52 of CET; and

C. the grey cotton belting shall henceforth
be cl assified under headi ng 59. 10
subject to note 6 to Chapter 59."

The 1997 Circular virtually reproduced the decision in
Sinplex I which had held that the respondents’ goods were
correctly classifiable under TH 59. 09. (subsequent|y

nunbered as 59.11).

Rel ying on Sinplex-1, the Comn ssioner (Appeals)

di smi ssed the respondents’ appeal and the demand for
differential duty was confirned. Subsequent to this, the
decision in Sinplex-1 was overrul ed by a larger bench of
CEGAT in Jyoti Overseas Limted Vs. CCE, Indore 2001

(130) ELT 446. The |l arger bench decision in Jyoti

Overseas Limted Vs. Conmi ssioner of Central Excise,

I ndore (supra) in overruling Sinplex-1 held (1) only "made
up" articles can be classified under Chapters 59.09. The
department’s case there as well as in the case before us was
not that the cotton fabrics manufactured by the
respondent/assessee were in any nmanner nade up, nor _was

it in dispute that the goods were woven fabrics of ~-nore
than 85% by wei ght of cotton. The goods were in running

l ength not cut to size or processed; 2) Tariff headi ng 59.09
was a residuary heading so that if goods manufactured by
appel lants fall in any other heading of Section Xl it cannot
be cl assified under Chapter heading 59.09; 3) textile
products or textile articles as referred to in 59.09 were not
textile fabrics. Only something made out the fabrics would
be termed as textile products or textile articles. Therefore,
unprocessed textile fabrics do not fall within 59.09 (now
59.11); 4) De hors the itens contenpl ated by Chapter Note

6 (now 7) to Chapter 59, no articles could be classified
under heading 59.09. Followi ng the decision in Jyoti
Overseas the CEGAT by the order inpugned in this appea

set aside the order of the Conm ssioner (Appeals). The
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guestion is was Jyoti Overseas right in overruling Sinplex

I ?

The three Chapters, nanely; Chapters 52, 54 and 59

are contained in Section Xl of the Central Excise Tariff. At
the relevant tine, Section Note 5 defined the word "nmde

up" for the purposes of the entire Section as meaning: -

(a) Cut otherwi se than into squares or
rect angl es;

(b) Produced in the finished state,
ready for use (or nerely needing
separation by cutting dividing

threads) w thout sew ng or other
wor ki ng (for exanple, certain

dusters, towels, table cloths, scarf
squares, bl ankets);

(c) Hemred or with roll ed edges, or
with a knotted fringe at any of the
edges, but excluding fabrics, the

cut edges of which have been

prevented fr5om unraveling by

whi ppi ng or by other sinple neans;

(d) Cut to size and havi ng undergone a
process of drawn thread work;

(e) Assenbl ed by sew ng, gunmm ng or
ot herwi se (other than piece goods
consisting of two or nore | engths of
identical material joined end to end
and pi ece goods conposed of two

or nore textiles assenbled in

| ayers, whether or not padded);

(f) Knitted or crocheted to shape,
presented in the formof a nunber
of items in the |ength".

"Non made up" goods woul d, therefore, cover running

| engths of textiles, unprocessed in the manner specified in
the Section Note. Section Note (SN) -6 specifically provides
that Chapter 52 to 55 would not apply to "nade up" goods.

It would logically follow that they would therefore apply to
non- made up goods According to SN-6 Chapters 56 to 60

unl ess the context so required would also not apply to

"made up " goods and Chapters 50 to 55 would not apply to
goods of Chapters 56 to 59. Chapter Note (CN)-6 of

Chapter 59 clarifies that Heading No.59.09 applies to specific
goods as enunerated in paragraphs (a) and (b) thereof,

which do not fall in any other heading of Section Xl . It
follows that (1) unless the goods fall under paragraphs (a)
or (b), they would not be covered by TH 59.09 and (2) that
TH 59.09 is the residuary heading to cover all the

enumner at ed goods provided they do not fall in any other
headi ng of Section XI. Paragraph (a) of CN-6 deals with
"textile products in the piece, cut to length or sinply cut to
rectangul ar (includi ng square) shape (other than those

havi ng the character of the products of headi ng nunbers

59.07 and 59.08)". Fromthis, read with SN-5 and 6, we

may infer that the context of TH 59.09 requires that it apply
to 'made up’ goods. Running |engths of unprocessed textiles
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or non nade up goods therefore would not be covered by

thi s paragraph.

Paragraph 'b’ of SN-6 also pertains to "textile articles
(other than those of heading principles 59.07 and 59. 08) of

a kind used for technical purposes [for exanple textile
fabrics and felts, endless or fitted with |inking devices, of a
ki nd used in paper nmaking or sinmlar machines (for exanple,
for pulp or asbestos cenent), gaskets, washers, polishing

di scs and ot her machinery parts]".

This paragraph of CN-6 also indicates that it refers to

"made up’ or processed goods and therefore running | engths

or bolts of unprocessed fabric are not covered by TH 59. 09.
"Endl ess felts" contrary to what was assuned in Sinplex | is
not a running length of fabric, but a product with no end
such as a conpleted circular | ength which being without an
end or begi nning would be endless. TH 59.09 deals with
textile "articles’ -and not textile fabrics as wongly assuned in
Sinplex 1. Exanples of textile articles may be found in TH
59. 07 and 59. 08 such as textil e hose-piping, transm ssion or
conveyor belts or belting. The |anguage of TH 59.09 itself
shows that it refers to articles and products other than
articles referred to in the Chapter. There is a distinction
bet ween articles and products on the one hand and textile
fabrics on the other hand as held in Jyoti Overseas.

The rules for the interpretation of the Schedule to the
Central Excise Tariff Act, 1985 have been franmed pursuant

to the powers under Section 2 of that Act. According to Rule
1 titles of Sections and Chapters in the Schedul e are

provi ded for ease of reference only. But for |egal purposes,
classification "shall be determ ned according to the terns of
the headi ngs and any relevant section or Chapter Notes". |If
nei ther the heading nor the notes suffice to clarify the scope
of a heading, then it nust be construed according to the

ot her follow ng provisions contained in the Rules. Rule-I
gives primacy to the Section and Chapter Notes along wth
terns of the headi ngs. They should be first applied. [If no
clear picture energes then only can one resort to the
subsequent rules. The appellants have relied upon'Rule 3.
Rul e 3 nust be understood only in the context of sub-rule

(b) of Rule 2 which says inter alia that the classification of
goods consisting of nore than one material or substance

shal | be according to the principles contained in Rule 3.
Ther ef ore when goods are prima facie, classifiable under two
or nore headings, classification shall be effected according
to sub-rules (a), (b) and (c) of Rule 3 and.in that order. The
sub rul es are quoted: -

(a) The headi ng whi ch provides the nost

specific description shall be preferred to

headi ng providing a nore genera

descri pti on. However when two or

nore headi ngs each refer to part only of

the materials or substances contained in

m xed or comnposite goods or to part

only of the itens in a set, those

headi ngs are to be regarded as equal ly

specific in relation to those goods, even

if one of them gives a nore conplete or

preci se description of the goods.

(b) M xtures, conposite goods consisting of
different materials or nmade up of

di fferent conponents, and goods put up

in sets, which cannot be classified by
reference to (a), shall be classified as if
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they consisted of the material or
conponent which gives themtheir
essential character, insofar as this
criterion is applicable.

(c) VWhen goods cannot be classified by
reference to (a) or (b), they shall be

cl assified under the headi ng which

occurs last in the nunerical order

anong those which equally merit

consi deration."

Applying the Rules of interpretation particularly Rule 1

we are of the opinion that the reasoning of the Tribunal in
Jyoti Overseas i s unexceptionable and in our opinion the
decision in Sinplex-1"was correctly overrul ed.

Finally it appears-that in respect of other years, the

Tri bunal had taken the sane view as has been taken by it in
the order /i npugned in these appeals and classified the
respondent’s products under Chapters 52 and 54. No appea
has been preferred fromthose deci sions by the Revenue and
the finding for those years remai n unchal | enged.

For these reasons, the appeal s are dism ssed w thout

any order as to costs.




