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An el ection petition presented under Section 81 of the
Representation of the People Act, 1951 (hereinafter "the Act",
for short) has been directed to be dism ssed as barred by tine.
Feel ing aggrieved, the election petitioner has filed this appea
under Section 116A of the Act.

Shorn of all details, suffice it to state that the | ast date of
[imtation for presenting the election petition was 28.8.2003.
What transpired in the High Court at the presentation may be
described in the words of the | earned designhated Election Judge
hinsel f fromthe inpugned judgnment of the Hi gh Court. The
rel evant part is extracted and reproduced hereunder

"\ 005\ 005\ 005. . The admtted position is that the period
of limtation of forty five days expired on
27.8.2003 on which date the designhated Judge

was sitting in court till 4.15 P.M_ The court
hours havi ng expired, the designated election
Judge retired into the chanbers where at 4.45
P.M Sri P.K Verma, the |earned counsel for

the appellant cane and wanted to file this

el ection petition. Since under High Court Rules
the election petitions could be filed only in the
open court, |, as the designated el ecti on Judge
refused to accept the petition beyond court
hours. Learned counsel said that though

petition was nade ready that very day for
presentation, because of sone delay in
finalizing it, he had gone to the court after
court hours but by that time the Judge had
retired to his chanbers. Learned Counsel also
requested in chanbers that the Court O ficer

m ght be directed to accept that by naking an
initial over the petition noting the tine of
presentation so that the petition night be
presented on the next working day. Since

Hi gh Court Rules did not permt that, | refused
that prayer al so.

This was how the | earned counse
presented the petition in the open court on
28. 8. 2003\ 005\ 005\ 005"
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The question arising for decision is : whether an election
petition presented at 4.25 p.m on 27.8.2003, the |ast date of
[imtation, admittedly 10 m nutes after the Judge had risen from
the open court but was available in chanbers within the court
prem ses can be said to be a valid presentation so as to be
within the period of limtation?

Article 329 of the Constitution provides inter alia that no
election to either House of Parlianent or to the House or either
House of the Legislature of a State shall be called in question
except by an election petition presented to such authority and in
such manner as may be provided for, by or under any |aw nade
by the appropriate Legislature. Under Section 80 of the Act, no
el ection shall be called in question except by an election petition
presented in accordance with the provisions of Part VI of the Act.
Under Section 80-A the H gh Court has been conferred with
jurisdiction to try an election petition. Such jurisdiction shall be
exercised ordinarily by a single Judge of the H gh Court assigned
for that purpose by the Chief Justice. Under Section 81 of the
Act, an election petition may be presented within forty five days
fromthe date of election.~ The rul e naki ng power for carrying
out the purpose of the Act has been conferred on the Centra
Covernment under Section 169. The Act does not confer power
on the H gh Court to make any rules. However, the rule making
power vests in the 'H gh Court under Article 225 of the
Constitution.

The present matter arises fromthe Hi gh Court of Patna.
Chapter XXl -E of the H gh Court Rules franed by the Patna Hi gh
Court incorporates the rules for the disposal of election petition
filed under Section 81 of the Act. Rules 6 and 7, relevant for our
pur pose, are reproduced hereunder

"6. Subject always to the orders of the Judge,
before a formal presentation of the election
petition is made to the Judge in open Court, it
shal |l be presented to the Stanp Reporter of
the Court, who shall certify thereon if it is in
time and in conformity with the requirenents
of the Act and the rules in this behalf, or is
defective and shall thereafter return the
petition to the petitioner for naking the forma
presentation after renoving the defects, if
any :

Provided that if on any Court day the
Judge is not avail able on account of temporary
absence or otherw se, the petition may be
presented before the Bench hearing civi
applications and notions.

7. (1) The date of presentation to the Judge or
the Bench as nentioned in the proviso to Rule
6 shall be deened to be the date of the filing
of the election petition for the purposes of
limtation.

(2) I'mediately after it is presented, the
petition shall be entered in a special register
mai ntai ned for the registration of election
petitions."

The Iimtation provided by Section 81 of the Act expires on
45th day fromthe date of election. The word 'day’ is not defined
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inthe Act. It shall have to be assigned its ordinary nmeani ng as
understood in law. The word 'day’ as per English cal endar

begi ns at m dni ght and covers a period of 24 hours thereafter, in
the absence of there being anything to the contrary in the
context (See : Rankrishan Onkarmal Agarwal v. State of
Maharashtra AR 1994 Bom 87, 94; The Munici pal Council of

Cuddal ore v. S. Subrahmanya Aiyar 16 M.J 101; The Law

Lexi con, P. Ranmanat ha Aiyar, pp. 470, 471). Thus, the

el ection petition could have been presented upto the m dni ght
falling between 27th and 28th of August, 2003.

The statutory period of limtation as provided by the Act
cannot be taken away by the Rules framed by the H gh Court
governing its procedure. ~ The rules franmed in exercise of the
power conferred by Article 225 relate to procedural nmatters and
cannot nake nor curtail any substantive |law. (See : Prabhu

Narayan v. A K Srivastava (1979) 3 SCC 788, para 5). In
SSA Gnny v. 1I.M Russell (1930) ILR 8 Rangoon 380 Carr J.
said, "I amvery clearly of opinion, independently of the

authoriti'es'to that effect, that a High Court has no power to alter
by rule any period of limtation prescribed in the Linmtation Act.
| am however, also of opinion that when the H gh Court by rule
gives a right of application for which no period of limtation is
already prescribed ‘the Court may also fix the period within that
right nust be exercised.” And, Cunliffe J. said, "High Court

Rul es approxi nate very closely to Bye-laws. - They can be altered

at will. They can be canvassed. They are subordinate and
donestic enactnments. They must be intra vires of the power
fromwhich they derive and any other power in pari materia." In

our opinion, the |ength of any period of Iimtation provided by a
statute cannot be curtailed by rules of procedure franmed by High
Court. When the statute prescribes a particular day or date as
the last day for any act being perforned, it can be so done upto
as late as the m dnight inmediately preceding the

commencemnent of the next day.

We are also of the opinion that the H gh Court has not
correctly interpreted Rules 6 and 7 of the Hi gh Court Rul es. The
rules are not neticulously well-drafted rules taking care of
nyriad situations which may arise. They appear to be nore in
the nature of directions aimng at conveni ent and snooth
functioning of the High Court dealing with election petitions-as
al so stream ining the procedure and practice of presentation
The desi gnated El ecti on Judge can al ways issue such orders as it
may deemfit in the matter of presentation of the el ection
petition. If the court is open, it is desirable that a forma
presentation of the election petition is made to the Judge while
sitting in open court. As the Judge hinself is not expected to
scrutinize the defects in the election petition presented to him
Rul e 6 expects the election petition to be presented first to the
Stanp Reporter of the court and then carried to the Judge for
formal presentation. Wile presentation to the Stanmp Reporter
of the court is a presentation, the presentation before Judge in
open court is a formal presentation. There woul d be nothing
wong if the election petitioner presents the election petitionto
the Stanp Reporter whereafter the election petitionis carried to
the Judge in open court either by the election petitioner or his
counsel or by the Stanmp Reporter or any official of the Registry
under his directions. The Rul e contenpl ates such presentation
before the Stanp Reporter and the formal presentation to the
Judge taking place on the same day and al nost sinultaneously
as two steps of one transaction and in this background the date
of presentation to the Judge or the Bench as described in Rule 6
is deemed to be the date of filing of the election petition. The
process can also be reverse. |f Stanp Reporter is not avail able,
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the election petition may be presented to the Judge who may

then send it for scrutiny to the Stanp Reporter or any other
official of the Registry. At the tine of presentation, the Judge
may not be sitting in open court, but that does not nean that

the Judge cannot receive the election petition. He can receive it
and then send it to the Stanp Reporter of the court.

In Jamal Uddin Ahmad v. Abu Sal eh Naj nuddi n and
anot her (2003) 4 SCC 257, this Court has held that receiving an
el ection petition presented under Section 81 of the Act is
certainly not a judicial function which necessarily needs to be
performed by a Judge alone; it is a mnisterial function which
may be perforned by a Judge hinself or be left to be perforned
by one of the adm nistrative or mnisterial staff of the H gh Court
which is as nmuch a part of the High Court.

As held by this Court in The State of Punjab and
Anot her-vs. Shamal Murari and Another (1976) 1 SCC 719,
"processual lawis not to be a tyrant but a servant, not an
obstructi'onbut an aid to justice. Procedural prescriptions are
t he handmai d and not the mi'stress, a lubricant, not a resistant in
the administration of justice." The election petition, in the
present case, could have been presented at any tine upto the
m dni ght falling between 27th and 28th August, 2003 and it would
be treated as filed within the period of limtation

Confining the filing tine to the worki ng hours of the court
is not what is specifically spelt out by Rules 6 and 7 of the Patna
H gh Court Rules. The H gh Court, in its inmpugned judgnent,
seens to have thought that the election petition could have been
presented only to the Judge and that too in the open court. The
Judge woul d ordinarily sit in open court upto 4.15 p.m of the
day as per the rules or practice of the High Court but that tine is
not the end of that day. The availability of time falling within the
meani ng of the word 'day’, as provided by Section 81 of the Act,
cannot be curtailed by naking a provision in the rules contrary
to the Act itself. Odinarily, no litigant and | awer would like to
del ay the presentation till the fag end of the day and then
present it at an odd tine to the inconveni ence of the Judge
wherever he may be. However, exceptional situations cannot be
conpletely ruled out. It would be better if the nministerial act of
receiving the election petition presented to the Hi gh Court is |eft
to the admnistrative or mnisterial staff of the H gh Court either
by clarifying or by making a suitable anendnent in the Rul es of
the Pat na Hi gh Court.

I n Hukundev Narain Yadav v. Lalit Narain M shra
(1974) 2 SCC 133, Election Petition Rules framed by Patna Hi gh
Court canme up for the consideration of the court and it was held
that it nay be that the presentation to the Judge will be the date
of filing for the purpose of limtation, but that does not exclude a
different procedure for filing in a case where limtation is about
to expire and the conditions prescribed by Rule 6 in the matter
of presentation cannot be conplied with. Under the genera
rul es governing the practice as to presentation of pleadings and
docunents in the H gh Court, an election petition can be
presented on the last day of limtation, when the judges are not
sitting to receive or entertain an election petition, to the
Regi strar or in his absence to sone other officer in the Registry
aut horized to receive such presentation

In Chandra Ki shore Jha v. Mahavir Prasad and others
(1999) 8 SCC 266, a different fact situation arose and the
observation nade by this Court therein, have to be read and
understood in the light of the fact situation, which the Court was
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call ed upon to deal with. The question whether an el ection
petition can be presented to the Judge only in open court and

not el sewhere did not arise for decision. At a few places the
reference nade to 'presentation in open court’ is sinply by way
of reproducing the | anguage of the Rule and not a finding of this
Court or the ratio of the decision. However, the Court did hold
that the applicability of Section 10 of the General C auses Act,
1897 to Section 81 of the Act was not excluded. |If it was not
possi bl e for the election petitioner to have presented the el ection
petition to the designated El ection Judge or in his absence to the
Bench (as provided by the proviso to Rule 6) on the |ast day of
the prescribed period of limtation then the presentation of the
el ection petition on the very next day in the open court would be
valid. Law does not expect a party to do the inpossible \026

i mpossibiliumnulla obligatio est.

Reverting back to the facts of the present case, we find
that the el ection petition was handed over to the designated
El ection Judge on the last day of limtation at 4.25 p.m when
the | earned Judge was still available within the court prenises
t hough he was not sitting in the open court, as the prescribed
time of 4.15 p.m ordinarily neant for transacting judicial work
was over. The |earned Judge did not hinmself receive the
presentation nor did nmake any other order such as the one
directing any official of the Registry to receive the sane. The
el ection petitioner had done all that was within his power to do
for the purpose of presentation but he failed. He nade the
presentation on the next day when the Judge was avail abl e and
sitting in the open court. The presentation would be deened to
be within limtation and valid:

The | earned desi gnated El ecti on-Judge of the H gh Court
has erred in holding the presentationto be barred by limtation
The view so taken cannot be count enanced.

The appeal is allowed. The inmpugned judgnent of the High
Court dated 10.9.2003 is set aside. The election petition is held
to have been filed within prescribed period of lim'tation. The
Hi gh Court shall now proceed to deal with the petition in
accordance with | aw.

No order as to the costs in this appeal.

Parties through their respective counsel are directed to
appear in the High Court on 4.4.2005.




