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ORDER

Feel ing aggrieved by the remarks made by the Hi gh Court in the
judgrment dated 5.11.2004, while allowing Crimnal Msc. Wit Petition No.
7218 of 2004, the Sessions Judge whose order was set aside, has filed the
present petition.

On the basis of a report subnitted by the police under Section

190(1)(b) Cr.P.C., the |earned Chief Judicial Mugistrate took cogni zance of
the of fence on 5.4.2004 and directed that sumons be issued to the accused
for their appearance on 21.5.2004. The accused did not appear on the date
fixed, and sone other dates were fixed and finally on 31.7.2004 the |earned
Chi ef Judicial Mgistrate passed an order specifically recording that the
accused are absent and fixed 27.8.2004 for their appearance in Court. A
Crimnal Revision Petition was filed by the accused before the Sessions
Judge, Ghazi pur which was dism ssed on the ground that the order under
chal l enge was an interlocutory order and, therefore, the revision was barred
by virtue of Section 397(2) C.P.C The accused then preferred Crinina
Msc. Wit Petition in the Hi gh Court challenging the order dated 5.4.2004
passed by the | earned Chief Judicial Mgistrate and al so the order dated
27.8.2004 passed by the | earned Sessions Judge (petitioner herein). The

Hi gh Court, after referring to four decisions of this Court in Amar Nath and
others vs. State of Haryana and another 1977 SCC(Cri) 585, Madhu Li nmaye

vs. State of Maharashtra 1978 SCC (Cri) 10, Rajendra Kumar Sitaram

Pande and others vs. U tam and anot her 1999 -SCC(Cri) 393 and V.C

Shukl a vs. State 1980 SCC (Cri) 695 held that an order summoni ng an

accused is not an interlocutory order and, therefore, the bar created by
Section 397(2) Cr.P.C. would not operate. The H gh Court accordingly set
aside the order dated 27.8.2004 passed by the | earned Sessi ons Judge and
remanded the natter for deciding the revision on nerits.

The petitioner who had decided the Crininal Revision Petition on

27.8.2004 in his capacity as Sessions Judge is aggrieved by certain remarks
made against himin the order of the Hi gh Court. The main plea taken in the
present Special Leave Petition is that the order dated 31.7.2004, wherein the
| earned Chief Judicial Mgistrate had only recorded that the accused are
absent and the case be posted for appearance of the accused on 27.8. 2004,

was an interlocutory order and, therefore, the bar created by Section 397(2)
Cr.P.C. would operate. An English translation of the nmenorandum of

revi sion which was filed before the | earned Sessions Judge has been filed as
Annexure P-3 and it shows that the accused had specifically witten that they
were aggri eved by the order dated 31.7.2004 and al so by the order taking
cogni zance of the offence and sumoni ng them The grounds of revision

also indicate that the accused had laid challenge to the order taking

cogni zance of the offence and sumoning themto face trial. However, we
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do not want to express any concluded opinion on this question

Having regard to the entire facts and circunstances of the case, we

consider it appropriate to dispose of the Special Leave Petition with the
direction to the petitioner to nmove an application before the H gh Court for
expungi ng the remarks by which he feels aggrieved. |f such an application
is filed, the High Court will decide the same in accordance with [ aw, wi thout
bei ng i nfluenced in any manner by any observation nade in the present

or der.




