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Leave granted.

The Southern Railway entered into a contract with
respondent No. 1 for gauge conversion from Madras Beach to
Trichchirappal i Villupuram Section \026 construction of a bridge
bei ng agreenent No. 136/ Cn/95 dated 29.9.95.  On behal f of
the Southern Railway, the contract was signed by the then Chief
Proj ect Manager, presently, the Chief Engineer. Disputes arose
touching the clains arising out of the execution of works under
the contract and in exercise of the power conferred by the
arbitration clause contained in the contract, the Genera
Manager, Southern Railway appointed-an arbitrator as also a
Presiding Arbitrator, while respondent No. 1 nonminated its
arbitrator. The arbitral tribunal so constituted gave its award on
10/ 11. 03. 2001 and signed the sane. A copy of the award was
delivered in the office of the General Manager, Southern Railway
on 12.3.2001. The receipt seens to have been acknow edged by
someone in the office, probably the inwards clerk. The Chief
Engi neer received the copy of the award fromthe tribunal on
19. 3. 2001.

On 10.7.2001, the Chief Engineer presented an application
for setting aside the arbitral award under Section 34 of the
Arbitration and Conciliation Act, 1996 (hereinafter 'the Act’ for
short). An application seeking condonation of delay under sub-
Section (3) of Section 34 was also filed. The delay sought to be
condoned was of 27 days only based on an assunption that the
copy of the award was received on 19.3.2001. The application
for condonati on of delay was contested by respondent No. 1 on
the ground that arbitral award was delivered on 12.3.2001 and
calculated fromthat date there was a delay of 34 days.in filing
the application beyond the period of Iimtation prescribed by sub-
Section (3) of Section 34 of the Act while the provi so appended
to the said provision does not permit any delay beyond the
peri od of 30 days bei ng condoned by the Court. The obj ection
rai sed by respondent No. 1 has found favour with the |earned
Si ngl e Judge of the High Court, who rejected the application
holding it as barred by Ilimtation. The decision has been upheld
by the Division Bench of the High Court. Feeling aggrieved, the
appeal has been filed by special |eave.

The short question which arises for decision in this appea
is : which is the effective date on which the appellant was
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delivered with and received the arbitral award as that would be
the date wherefromthe linmtation within the neani ng of sub-
Section (3) of Section 34 of the Act shall be cal cul at ed.
Sub-sections (1) and (3) of Section 34 are relevant for our
pur pose and are reproduced hereunder
34. Application for setting aside
arbitral award. (1) Recourse to a Court
against an arbitral award nmay be nade only by
an application for setting aside such award in
accordance with sub-section (2) and sub-
section (3).

XXX XXX XXX XXX

(3) An application for setting aside may
not be made after three nonths have el apsed
fromthe date on which the party making that
application had received the arbitral award or
if a request had been nade under section 33,
fromthe date on which that request had been
di sposed of by the arbitral tribunal

Provided that if the Court is satisfied that
the applicant was prevented by sufficient cause
from making the application within the said
period of three nonths it nay entertain-the
application within a further period of thirty
days, but not thereafter."

Form and contents of arbitral award are provided by
Section 31 of the Act. The arbitral award drawn up in the
manner prescribed by Section 31 of the Act has to be signed and

dat ed. According to sub-Section (5), "after the arbitral award is
made, a signed copy shall be delivered to each party". The term
"party" is defined by clause (h) of Section 2 of the Act as

meaning 'a party to an arbitration agreement’. The definition is

to be read as given unless the context otherw se requires.
Under sub-Section (3) of Section 34 the lintation of 3 nonths
comences fromthe date on which "the party making that
application" had received the arbitral award. W have to see
what is the neaning to be assigned to the term"party" and
"party making the application" for setting aside the award inthe
context of the State or a departnent of the Governnent, nore
so a large organi zation |ike the Railways.

It is well-known that the Mnistry of Railways has very
| arge area of operation covering several Divisions, having
di fferent Divisional Heads and various departments within the
Di vi sion, having their own Departnmental Heads. = The Genera
Manager of Railways is at the very apex of the Division'with a
responsi bility of taking strategic decisions, |aying down policies
of the Organisation, giving adm nistrative instructions and
i ssuing guidelines in the organisation. He is fromelite
manageri al cadre which runs entire Organisation of his Division
with different Departnents, having different Departmnmental
Heads. The day to day nmanagenent and operations of different
departnments rests with different Departnental Heads.
Departnmental Head is directly connected and concerned with the
departrental functioning and is al one expected to know the
progress of the matter pending before the arbitral Tribuna
concerning his department. He is the person who knows exactly
where the shoe pinches, whether the arbitral award is adverse to
Departnment’s interest. Departnental Head would naturally be in
a position to know whether the Arbitrator has conmmitted a
nm st ake in understanding Departnental’s |ine of submissions and
the grounds available to challenge the award. He is aware of the
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factual aspect of the case and also the factual and | egal aspects
of the questions involved in the arbitration proceedings. It is

al so a known fact and Court can take judicial notice of it that
there are several arbitration proceedi ngs pendi ng consi deration
concerning affairs of the Railways before arbitration. The Genera
Manager, with executive work | oad of entire Division cannot be
expected to know all the niceties of the case pendi ng before the
arbitral tribunal or for that matter the arbitral award itself and
to take a decision as to whether the arbitral award deserves
chal | enge, without proper assistance of the Departnental Head.
General Manager, being the head of the Division, at best is only
expected to take final decision whether the arbitral award is to
be chal |l enged or not on the basis of the advise and the materia

pl aced before him by the person concerned with arbitration
proceedi ngs. Taking a final decision wuld be possible only if the
subj ect matter of challenge nanely, the arbitral award i s known
to the Departnental Head, who is directly concerned with the
subject - matter as well as arbitral proceedings. 1In the |arge
organi zations 1i ke Railways, "party" as referred to in Section 2(h)
read with Section 34(3) of the Act has to be construed to be a
person directly connected with and involved in the proceedi ngs

and who is in control of the proceedings before the Arbitrator.
The delivery of an arbitral award under sub-Section (5) of
Section 31 is not a matter of nmere formality. It is a matter of
substance. It is only after the stage under Section 31 has

passed that the stage of term nation of ‘arbitral proceedi ngs
wi thin the nmeani ng of Section 32 of the Act arises. The delivery
of arbitral award to the party, to be effective, has to be
"received" by the party. This delivery by the arbitral tribuna
and receipt by the party of the award sets in notion severa
periods of linmtation such as-an application for correction and
interpretation of an award within 30 days under Section 33(1),

an application for naking an additional award under Secti on

33(4) and an application for setting aside an award under

Section 34(3) and so on. As this delivery of the copy of award
has the effect of conferring certain rights on the party as also
bringing to an end the right to exercise those rights on expiry of
the prescribed period of Ilimtation which would be cal cul at ed
fromthat date, the delivery of the copy of award by the tribuna
and the receipt thereof by each party constitutes an inportant
stage in the arbitral proceedings.

In the context of a huge organi zation Iike Railways, the

copy of the award has to be received by the person who has

know edge of the proceedi ngs and who woul d be the best person

to understand and appreciate the arbitral award and also to take

a decision in the matter of noving an application under sub-
Section (1) or (5) of Section 33 or under sub-Section (1) of
Section 34.

In the present case, the Chief Engineer had signed the

agreenment on behal f of Union of India entered into with the
respondent. In the arbitral proceedi ngs the Chief “Engi neer
represented the Union of India and the notices, during the
proceedi ngs of the Arbitration, were served on the Chief

Engi neer. Even the arbitral award clearly nmentions that the

Union of India is represented by Deputy Chief Engi neer/ Gauge
Conversion, Chennai. The Chief Engineer is directly concerned
with the Arbitration, as the subject natter of Arbitration relates
to the departnent of the Chief Engineer and he has direct

know edge of the arbitral proceedings and the question invol ved
before the arbitrator. The General Manager of the Railways has
only referred the matter for arbitration as required under the
contract. He cannot be said to be aware of the question involved
in the arbitration nor the factual aspect in detail, on the basis of
which the arbitral tribunal had decided the issue before it unless
they are all brought to his notice by the officer dealing with that
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arbitration and who is in-charge of those proceedings.

Therefore, in our opinion, service of arbitral award on the
General Manager by way of receipt in his inwards of fice cannot

be taken to be sufficient notice so as to activate the Department
to take appropriate steps in respect of and in regard to the
award passed by the arbitrators to constitute starting point of
limtation for the purposes of Section 34(3) of the Act. The
service of notice on the Chief Engineer on 19.3.2001 woul d be
the starting point of linmtation to challenge the award in the
Court.

We cannot be oblivious of the fact of inpersonal approach

in the Governnent departments and organi zations |ike Railways.

In the very nature of the working of Governnent departnments a
decision is not taken unless the papers have reached the person
concerned and then an approval, if required, of the conpetent
authority or official above has been obtained. Al this could not
have taken pl ace unl ess the Chief Engi neer had received the

copy of the award when only the delivery of the award within the
nmeani ng of sub-Section (5) of Section 31 shall be deened to

have taken pl ace.

The | earned Single Judge of the Hi gh Court as also the
Di vi sion Bench have erred in hol ding the application under
Section 34 filed on behalf of the appellant as having been filed
beyond a period of 3 nonths and 30 days within the meaning of
sub- Section (3) of 'Section 34. There was a del ay of 27 days
only and not of 34 days as held by the Hi gh Court. |In the facts
and circunstances of the case, the delay in filing the application
deserves to be condoned and the application under sub-Section
(1) of Section 34 of the Act filed on behalf of the appell ant
deserves to be heard and decided on nerits.

The appeal is allowed.” The applicati onunder Section 34(1)
filed on behal f of the appellant shall stand restored in the Hi gh
Court, to be heard and decided in accordance with | aw by the
| earned Single Judge. No order as to costs.




