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ARI JI T PASAYAT, J.

Leave granted.

The Andhra Pradesh Public Service Conm ssion (hereinafter

referred to as the 'Conmission’) calls in question legality of the

j udgrment rendered by a Division Bench of the Andhra Pradesh Hi gh Court
affirm ng the judgnment of the Andhra Pradesh Adm nistrative Tribuna
(in short the 'Tribunal ™).

The controversy involved in the present appeal arises in the
foll owi ng background:

The appel | ant - Conmi ssion-by its advertisenent No.13/94 dated
17.1.1995 advertised for filling up 8 posts of Assistant Public
Rel ations O ficers. Subsequently, (7 nore vacanci es were adverti sed.
Therefore, the recruitnment was made for 15 vacanci es. There were 5
zones nanely, Zones | to V for which selections were to be made in the
foll owi ng manner:

Zone Communi ty No. of vacanci es
I oC 2
BC-B 1
Il oC 2
BC- B 1
[ oC 1
BC A 1
IV oC 2
BC- B 1
ST 1
\Y, oC 2
BC-C 1
15
The short abbreviations used above are: Open category-OC, Backward
Cl asses-BC and Schedul ed Tri be- ST. As not ed above, anpbngst backward

cl asses there were further sub-classifications i.e. BCG-A BC B and BC
C.

The selections were finalised on 2.7.1996.
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According to respondent No.1 (hereinafter referred to as
"applicant’) she was placed at Serial No.1 in the wait list which is
di sputed by the appellant-Conmi ssion. At that point of time, the Andhra
Pradesh Service Conmi ssion (Procedure) Rules (in short the 'Rules’)
were applicable and the existing Rule 6 was as foll ows:

"The ranking |ist prepared by the Conmi ssion
for selection in a direct recruitnent shall remain in
force for a period of one year fromthe date on which
the selection list is published on the Notice Board
of the Commi ssion or till the publication of the new
selection list whichever is earlier. The Comm ssion
may sel ect candidates fromthe ranking list in force
in place of those who relinquish the selection or who
do not join duty within the tine given and al so new
requi sitions sent by appointing authority. However,
the Comm ssion shall have the right to freeze any
ranking li'st for reasons recorded."

The wait list was valid for a period of one year. There was
anendment to Rule 6 we.f. 30.7.1997 and the anended Rul e reads as
foll ows:

"The list of the candi dates approved/sel ected

by the Comm ssion shall be equal to the nunber of
vacanci es only including those for reserve
comuni ti es/categories notified by the Unit

O ficers/ Gvernnent. The fall out vacancies if any
due to relinqui shnent and non-joining etc., of

sel ected candi dates shall be notified in the next
recrui tnent."

According to the applicant during the period of wait list the
conpetent authority again notified 14 vacancies on 14.4.1997 and these
vacanci es ought to have been filled up by the candidates fromthe wait
list. She clainmed that she was entitled for appointnment. The applicant
noved the Tribunal by filing an Original Application. The sane was
di sposed of with the follow ng direction

"I'n the circunmstances after hearing both sides and on
perusal of the material placed on record, the 1st
respondent is directed to send the list of the

candi dates selected in Zone-1V to the CGovernment, as
indicated in the |etter No.5088/ Am. 1-3/98 dat ed
11.5.1998 a copy of which has been narked to the
Secretary, A . P. Public Service Conm ssion w thout any
further delay to the 3rd respondent at any rank within
one week fromthe date of receipt of this order. The
3rd respondent thereupon should exam ne the sane and
take a decision on the appoi ntment of the applicant
respectively. The Ist respondent shoul d exami ne the
list to be sent relating to Zone IV of the candidates
sel ected to the post of Assistant Public Relations
Oficer within a period of 3 weeks fromthe date of
receipt of this order. The O A is disposed of
accordingly with the above directions at the

adnmi ssion stage. No costs."

The aforesaid direction as quoted above was chal |l enged by the
Conmission by filing a Wit Petition before the Hi gh Court. The High
Court disposed of the wit petition by directing the appellant to
forward the name of applicant-respondent No.1 to the Governnent for
appoi ntnent to the concerned post. The Hi gh Court was of the view that
though the Rul e was anended w.e.f. 30.7.1997, it was applicable to the
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present dispute and the wait |ist was operative for the period of one
year and even during that period if any fall out vacancy has arisen and
any new appoi ntnents are to be nade for fresh vacancies, they should be
filled up by the candidates fromthe wait |ist.

In support of the appeal, |earned counsel for the appell ant-
Conmi ssion submitted that the High Court’s approach was clearly
erroneous. It is a conceded position that the un-anended Rule 6 was
applicable to the facts of the case. The appellant-Conmi ssion had
clearly directed the Governnent to advertise afresh. Though the
Conmi ssion had the option to select candidates fromthe ranking list in
force in place of those who relinquish the selection or who did not
join the duty within the given tinme and al so new requi sitions sent by
appoi nting authority, the Conmi ssion at the relevant point of tine had
the right to freeze any ranking list for reasons recorded. The fact
that the Conmission had directed issuance of fresh advertisenent was
clearly indicative of the fact that the Comm ssion did not want the
ranking list to be given effect to. This is borne out fromrecords. In
any event, there isa dispute as to whether the applicant was at seria
No.1 in thewait 1ist.

Learned counsel for the applicant-respondent No.1 on the other
hand subnmitted that though it was the un-amended Rul e which was
applicabl e and not the amended rule as was held to be applicable by the
H gh Court, yet there was no material before the Tribunal or the Hi gh
Court to show that the appell ant-Comm ssion had directed freezing of
the ranking list. According to him no other person had staked any
claimand even if it is conceded for the sake of argunments that
respondent No. 1-applicant was not at the top of the ranking list, that
woul d not make any difference because ot hers had not staked any claim
Her case can be considered in the peculiar facts of the case by
rel axati on of norms.

There are two principles in service |laws which are indisputable.
Firstly, there cannot be appointment beyond the advertised number and
secondly nornms of selection cannot be altered after the sel ection
process has started. In the instant case 15 posts were to be filled up
The vacancies in the different zones were as foll ows:

Zone |V ST 1
Zone |11 BC- A 1
Zone V BC-C 1

Fourteen vacanci es were indented on 14.4.1997. Cbviously, they
were not existing vacancies on the date of advertisenent i.e. 8.1.1995.
The selection list was operative till 1.7.1997. The 14 vacanci es whi ch
were indented on 14.4.1997 were as foll ows:

Zone 111 BC "A -1, CC1

Zone |V ST-1, OCG2

Zone V BC'C-1, SC1, BC'D -1, OC3
Zone VI SCG1, CC1, BC'D -1

As per anended Rule 6, the fall out vacancies if any due to
reli nqui shnment and non-joining etc. of selected candidates are to be
notified in the next recruitnent.

The | egal position so far as the case of existing vacancies,

notified vacanci es and future vacanci es has been set out by this Court
in several decisions. In Prem Singh and Ors. v. Haryana State
Electricity Board and Os. (1996 (4) SCC 319), in paragraphs 25 and 26
it was laid down as follows:

"25. From the above di scussion of the case-law it
becomes clear that the sel ection process by way of
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requi sition and advertisenment can be started for

cl ear vacancies and al so for anticipated vacancies
but not for future vacancies. If the requisition and
advertisenent are for a certain nunber of posts only
the State cannot make nore appoi ntnents than the
nunber of posts advertised, even though it m ght have
prepared a select |ist of nore candidates. The State
can deviate fromthe advertisenent and nake

appoi ntnents on posts falling vacant thereafter in
exceptional circunstances only or in an energent
situation and that too by taking a policy decision in
that behalf. Even when filling up of nobre posts than
advertised is chall enged the court may not, while
exercising its extraordinary jurisdiction, invalidate
the excess appointnents-and may nould the relief in
such a manner as to strikea just bal ance between the
interest of the State and the interest of persons
seeki ng public enploynment. Wat relief should be
granted in such cases woul d depend upon the facts and
ci rcunst ances of each case

26. In the present case, as against the 62 advertised
posts the Board nmade appoi ntnents on 138 posts. The
sel ection process was started for 62 clear vacancies
and at that tine anticipated vacancies were not taken
into account. Therefore, strictly speaking, the Board
was not justified in making nore than 62 appoi ntnents
pursuant to the advertisenent published on 2-11-1991
and the selection process which followed thereafter.
But as the Board coul d have taken into account not
only the actual vacancies but al so vacanci es whi ch
were likely to arise because of retirenent etc. by
the tinme the selection process was conpleted it would
not be just and equitable to invalidate all the
appoi nt nents made on posts in excess of 62. However,
the appoi ntnents which were made agai nst future
vacancies - in this case on posts which were newy
created - nust be regarded as invalid. As stated
earlier, after the selection process had started 13
posts had becone vacant because of retirenent and 12
because of deaths. The vacanci es which were likely to
arise as a result of retirement coul d have been
reasonably anticipated by the Board. The Board

t hrough oversi ght had not taken theminto
consideration while a requisition was nade for
filling up 62 posts. Even with respect to the
appoi nt nent s made agai nst vacanci es which arose
because of deaths, a lenient view can be taken and on
consi derati on of expedi ency and equity they need not
be quashed. Therefore, in view of the special facts
and circunstances of this case we do not think it
proper to invalidate the appointnments nmade on those
25 additional posts. But the appointnents made by the
Board on posts beyond 87 are held invalid. Though the
Hi gh Court was right in the viewit has taken, we
nodify its order to the aforesaid extent. These
appeal s are allowed accordingly. No order as to
costs."

The view was recently re-iterated in State of Janmu and Kashmir
and Ors. v. Sanjeev Kumar and Ors. (2005 (2) Supreme 303).

The High Court has committed an error in holding that the anended
rul e was operative. As has been fairly conceded by | earned counsel for
the applicant-respondent No.1 it was un-anended rul e which was
appl i cabl e. Once a process of selection starts, the prescribed
sel ection criteria cannot be changed. The |ogic behind the sane is
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based on fair play. A person who did not apply because a certain
criteria e.g. mnimmpercentage of marks can nake a legitinate
grievance, in case the sane is |owered, that he could have applied
because he possessed the said percentage. Rules regarding qualification
for appointnent if amended during continuance of the process of

sel ection do not affect the sane. That is because every statute or
statutory rule is prospective unless it is expressly or by necessary
implication made to have retrospective effect. Unless there are words
inthe Statute or in the Rules showing the intention to affect existing
rights the rule nmust be held to be prospective. If the Rule is
expressed in a | anguage which is fairly capable of either
interpretation it ought to be considered as prospective only. (See P
Mahendran and Ors. v. State of Karnataka and Os. etc. (1990 (1) SCC
411) and Gopal Krishna Rath.v. M A A Baig (dead) by Lrs. And Os.
(1999(1) SCC 544).

Anot her aspect which this Court has highlighted is scope for
rel axation of norms. ~Although Court must | ook with respect upon the
performance of duties by experts in the respective fields, it cannot
abdi cate its functions of ushering in a society based on rule of |aw
Once it is nost satisfactorily established that the Selection Comrittee
did not have the power to relax essential qualification, the entire
process of selection so far as the selected candidate is concerned gets
vitiated. In P.K. Rancthandra Iyer and Os. v. Union of India and Os.
(1984 (2) SCC 141) 'this Court held that once it is established that
there is no power to relax essential qualification, the entire process
of selection of the candidate was in contravention of the established
norns prescribed by advertisenent. The power to relax nmust be clearly
spelt out and cannot. ot herw se be exercised.

In State of U P..v. Rafiquddin and O's. (1987 (Supp) SCC 401), it
was inter alia, held as foll ows:

"Before we close we would like to refer certain
aspects which came to our notice during the hearing
of the case relating to the functioning of the Public
Servi ce Comm ssion, selection of candi dates and their
appoi ntnent to the Judicial Service. W were
distressed to find that the Public Service Comm ssion
has been changing the norms fixed by it for
considering the suitability of candi dates at the
behest of the State Governnent after the declaration
of results. W have noticed that while nmaking

sel ection for appointnment to the U P. Judicia

Service the Comrission had initially fixed 40 per
cent aggregate nmarks and m ni mum 35 per cent marks
for viva voce test and on that basis it had
recommended |ist of 46 candidates only. Later on at
the instance of the State Government it reduced the
standard of 40 per cent nmarks in aggregate to 35 per
cent and on that basis it forwarded a |ist of 33
candi dates to the government for appointment to the
service. Again at the behest of the State CGovernnent
and with a view to inplenment the decision of the high
| evel committee consisting of Chief Justice, Chief

M ni ster and the Chairman of the Conm ssion forwarded
nane of 37 candidates in 1974 ignoring the normns
fixed by it for judging the suitability of

candi dates. The Commi ssion is an independent expert
body. It has to act in an independent manner in
maki ng the selection on the prescribed norns. It nmay
consult the State Governnent and the High Court in
prescribing the norms for judging the suitability of
candidates if no norns are prescribed in the Rules.
Once the Comm ssion determ nes the norns and makes
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sel ection on the conclusion of the conpetitive

exam nation and subnmits list of the suitable

candi dates to the government it should not reopen the
sel ection by |l owering down the nornms at the instance
of the Government. |f the practice of revising the
result of conpetitive exam nation by changi ng norns
is followed there will be confusion and the people
will lose faith in the institution of Public Service
Comm ssion and the authenticity of selection.”

In Maharashtra State Road Transport Corpn. And Ors. v.
Raj endra Bhi nrao Mandve and Ors. (2001 (10) SCC 51), it was held
as under:

"I't has been repeatedly held by this Court that the
rul es of the gane, meaning thereby, that the criteria
for selection cannot be altered by the authorities
concerned in the mddle or after the process of

sel ection has comenced. Therefore, the decision of
the Hi gh Court, to the extent it pronounced upon the
invalidity of the circul arorders dated 26.6. 1996,
does not nerit acceptance in our hand and the sane
are set aside."

In Dr. Krushna Chandra Sahu and Ors. v. State of Orissa and O's.
(1995(6) SCC 1), it was held as under

"34. The Selection Committee does not even have the
i nherent jurisdictionto |lay down the norns for

sel ection nor can such power be assumed by necessary
inmplication. In P.K Ranmachandra lyer v. Union of
India (1984 (2) SCC 141) it was observed: (SCC

pp. 180- 81, para 44)

"By necessary inference, there was no such
power in the ASRB to add to the required
qualifications. If such power is clained, it has to
be explicit and cannot be read by necessary
i mplication for the obvious reason that such
deviation fromthe rules is likely to cause
irreparable and irreversible harm™

35. Simlarly, in Uresh Chandra Shukla v. Union of
India (1985(3) SCC 721) it was observed that the

Sel ection Conmittee does not possess any inherent
power to lay down its own standards in addition to
what is prescribed under the Rules. Both these

deci sions were foll owed in Durgacharan Msra v. State
of Orissa (1987(4) SCC 646) and the Iimtations of
the Selection Conmittee were pointed out that it had
no jurisdiction to prescribe the m ni mum marks which
a candi date had to secure at the viva voce.

36. It may be pointed out that rul e-nmaking function
under Article 309 is legislative and not executive as
was | aid down by this Court in B.S. Yadav v. State of
Haryana (1980 Supp SCC 524). For this reason al so,
the Selection Commttee or the Sel ection Board cannot
be held to have jurisdiction to |lay down any standard
or basis for selection as it would anobunt to

| egislating a rule of selection.”

The Conmi ssion has been given right to freeze any ranking list. The
sel ection fromthe ranking |list fromanongst the posts advertised was
l[imted to the cases where the sel ected candi dates had relinqui shed the
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sel ection or who had not joined the duties within the given tine and

al so new requi sitions sent by the appointing authority. The Conmi ssion
did not think it appropriate to make appoi ntnent fromthe new

requi sitions. The fact that the Conmi ssion had directed that fresh
advertisenents were to be made is clearly indicative of the fact that
the Conmi ssion did not want the new requisitions were to be filled up
by appointing fromthe ranking list in force. The Tribunal and the

Hi gh Court were therefore not justified in holding by referring to the
amended rule that the fall out vacancies were to be filled up fromthe
ranking list. The fall out vacancies in terns of the anended
notification were to be notified in the next recruitnent. Case of the
applicant all through has been that her claimwas relatable to the 14
vacanci es indented on 14.4,1997 and in particular the open category. It
is not her case that Conmi ssion had directed fresh advertisenent though
it had not freezed the rank list. It is not disputed that there cannot
be direction for fresh advertisenent unless the rank list is freezed.
The materials placed on record clearly show that before directing fresh
advertisenent, the Conm ssion had in fact for reasons recorded directed
freezing. Unfortunately, the Tribunal did not grant adequate tine to
the Conmmi'ssion to produce relevant records and the H gh Court proceeded
on erroneous prenises that the amended rul es applied. Therefore,

| ooked at fromany angle, the H gh Court’s judgnent affirmng

Tri bunal * s judgment cannot be maintai ned. The sane is set aside. The
appeal is allowed with no order as to costs.




