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(@SLP (C) No. 15419 OF 2004)

S.B. SINHA, J:

Leave granted in S.L.P. (C No. 15419 of 2004.

Interpretation and application of the notifications bearing Nos. 65, 66
& 67 dated 12th January, 2002 issued by the State of Jharkhand pursuant to
the Jharkhand I ndustrial Policy, 2001 falls for our consideration in these
appeal s which arise out of judgnments and orders dated 12.8.2003 and
16. 3. 2004 passed by a Division Bench of the Jharkhand H gh Court whereby
and whereunder the wit petition filed by the Appellants herein was di sposed
of with certain directions.

BACKGROUND FACTS :
The fact of the matter is being noticed from G vil Appeal No. 1912 of
2004.

The Appel | ant, an existing conpany wi thin-the meaning of
Conpani es Act, 1956, is a producer of saleable steel and other alloy

products having a production capacity of 17.4 lakh tons. It at all materia
times was and still is producing steel through its Hot Rolled MIlI (HRM. It
is registered as a deal er both under the Central Sal es Tax Act, 1956 and the
Bi har Fi nance Act, 1981 (1981 Act). It was granted-an industrial licence for

expansion of its existing industrial unit |ocated at Jamshedpur for production
of steel to the extent of 21 |akh tons per annum

EXEMPTI ON CLAI MED FOR NEW | NDUSTRIAL UNIT :

The Governnment of Bihar issued an Industrial Policy in the year
1995. Wth a viewto give effect thereto it issued two notifications bearing
Nos. 478 and 479 dated 22.12.1995 granting exenption to dealers in terns
of Section 7(3)(b) of the 1981 Act in respect of tax on purchase or sale of
certai n goods manufactured by new expanded/ diversified/ nodernized
units. Pursuant to or in furtherance of the said Industrial Policy as also the
notifications issued pursuant thereto, the Appellant herein undertook
diversification of its product \026 sal eabl e steel by establishing a cold rolling
mll. On or about 10.1.1998, the Governnent of Bi har acknow edged t hat
the Appellant was ’'going to diversify its plant’. In terns of the Bihar
Reor gani sati on Act, 2000, the State of Jharkhand was created with effect
from 15.11. 2000, as a result whereof, inter alia, the 1981 Act was extended
to the State of Jharkhand.

The Appel | ant cl ai med benefits of the aforenentioned notification
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Nos. 478 and 479 dated 22.12.1995 wher eupon by an order dated

16. 12. 2000 the benefit of exenption in respect of its Cold Rolled Product
(CRP) was granted treating the 'diversified capacity’ as a new unit. Such
grant of exenption, however, was w thdrawn by the Conmi ssioner of

Commercial tax in exercise of its suo notu power of revision holding that as
both Col d Rolled Product and Hot Rolled Product find mention in the sane
entry issued in ternms of Section 14 of the Central Sales Tax Act, 1957, they
are not entitled to the benefits clai med.

Aggrieved, the Appellant filed a wit petition before the Jharkhand
H gh Court which was marked as CMC 1426 of 2001. The Division Bench
of the Hi gh Court disposed of the said wit petition upon setting aside the
order of the Conmi ssioner of Conmmercial Tax dated 3.4.2001 and renitting
the matter back to the Commissioner of Commercial Taxes for
reconsi deration of the question as to whether the cold rolled product is a new
and distinct product vis-'-vis hot rolled product.

An application for grant of Special Leave fromthe said order was
filed before this Court by the Appellant herein and | eave havi ng been
granted . i'n the appeal, the matter was nmarked as C. A. No. 2188 of 2002.

Thi s Court by judgnment and order dated 25th August, 2004 [since reported in
(2004) 7 SCC 242] held that the product manufactured by the Appellant in
its newunit is a cold rolled mll (CRM product and not hot rolled ml
product. It was opined:

"21\ 005Based on a pronise made in the industrial policy of
the State of Bihar, at every stage the appellants tried to
verify and confirmwhether they are entitled to the
benefit of exenption or not and they were assured of that
exenption. It is based on these assurances that the
appel | ant invested a huge sumof nobney which according

to the appellant is to the tune of Rs. 2000 crores but the
State says it may be to the tune of Rs. 1400 crores.

What ever may be the figure, the fact still remains that the
appel l ants have invested huge sums of mnoney in

installing its new industrial unit. At every stage of the
construction, progress and installation of the machineri es,
the Government/ authorities concerned were inforned

and at no point of tinme it was suspected that the new unit
was going to manufacture HRM The process of

manuf acturing HRM and CRM as coul d be seem from

the experts’ opinion is totally different and the materia
on record al so shows that the plant design for a new unit
is for the purpose of manufacturing CRM These factors
coupled with the fact that at no stage of the proceedings
whi ch cul minated in the judgnment of the Hi gh Court, the
respondent State had questioned this fact except for the
techni cal ground taken by the Conm ssioner which is

found to be erroneous, we find the ends of justice would
not be served by renmanding the natter for further
inquiry."

EXEMPTI ON CLAI MED FOR EXI STING | NDUSTRIAL UNIT :

In the meanwhil e the State of Jharkhand declared its Industrial Policy
on or about 25.8.2001 for the period 15th Novenber, 2000 to 31st March
2005; para 28.1 whereof inter alia provided for set off / adjustnent to
deal ers in respect of new industrial units as well as the existing units. Para
28.2 provided for a uniformrate of tax @2%in view of the provision of set
of f.

Three notifications bearing Nos. 65, 66 and 67 dated 12th January,
2002 were issued thereafter in terns of Sections 22, 23 and 13(1)(b)
respectively. S. O 65 refers to facility of set off and adjustnent on intra-
State sales. S.O 66 refers to inter-state sales whereas S.O 67 provides for
concessional rate of sales tax on purchase of raw material and other itens at
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the rate of 2% Such facility is to be allowed to those industrial units who
cone under the purview of set off of tax.

The Appellant as regards its existing unit, viz., HRM applied for
eligibility certificate before the Deputy Conmi ssioner of Conmmercial Tax
stating that it had been ’'engaged in manufacture and sale activities of
various iron & steel products and other materials’. The said application of
the Appellant was rejected by the Deputy Conmi ssioner of Commercial Tax
by an order dated 13.3.2002 opining that it being a dealer with one
regi stration under Sales Tax Laws, was not entitled thereto. The said order
cane to be affirmed by the Comm ssioner of Commercial Tax by an order
dat ed 25. 3. 2003.

A wit petition thereagainst was filed which was marked as WP(T)
No. 2003 of 2003. By reason of the inpugned judgnent, while setting aside
the af orementi oned orders dated 13.3.2002 and 25. 3. 2003 passed by the
Deputy Comm ssi oner of Commercial Taxes and the Conmi ssioner of
Commer ci al. Taxes respectively, the H gh Court held (although not finally)
that the Appellant as a whole, including its diversification into CRP, is one
existing unit, but as the litigation in relation to CRP was pending before this
Court, the matter was remtted granting |leave to the Appellant to nmake a
fresh clai munder the Industrial Policy, 2001 on the premise that if it is
found not entitled tothe benefit of 1995 Policy in respect of CRP, it would
be able to claimthe benefit under the 2001 Policy of the State of Jharkhand.

CONTENTI ONS

M. Dushyant A Dave and M. Gaurav Banerjee, |earned senior
counsel appearing on behalf of the Appellant took us through the Industria
Policy of the State of Jharkhand as al so the aforenentioned notification Nos.
65, 66 and 67 dated 12th January, 2002 and woul d submt:

(i) The Industrial Policy covers both newunit as well as existing units

and CRM having been treated to be a new unit, the High Court committed an

error in not directing grant of benefitsto its HRMas an existing unit.

(ii) Such Industrial Policy as also the notifications having not referred to
'company’, 'assessee’ or 'dealer’, ~each unit of the Appellant was entitled to
the benefit of the notifications irrespective of the fact as to whether they are
new or existing units.

(iii) The notifications should be given a |liberal construction having regard
to the object of the policy, viz. to optimally utilize the avail able resources of
the State in a planned manner and to accel erate the industrial devel opment of
the State. CRM having a separate industrial licence having been set up for
manuf act uri ng separate goods by going into comrercial production which

nmay not be multiple ones, the Hi gh Court should not have laid too much

enphasis on Clause (6) of the notification as it was a nmachi nery provision

and, thus, not a part of the policy.

M. Punit Dutt Tyagi, |earned counsel appearing on behalf of the
Appellant in S.L.P. (C) No. 15419 of 2004, woul d contend that the
Appel | ant supplied gas to Tl SCO wherefor sales tax at the rate of 2% was
charged on the premse that it had already filed application for grant ‘of set
of f and/ or adjustnment although the rate of tax was 3% A wit petition was
filed as the State of Jharkhand stopped i ssuance of the concession forms on
the premise that it did not deposit the tax at the rate of 3% It is accepted
that the fate of this appeal would depend upon the result of the first matter.

M. Sunil Gupta, |earned senior counsel appearing on behalf of the
Respondents, would subnit that
(a) Al the aforenentioned three notifications dated 12th January, 2002
havi ng been issued under Sections 22, 23 and 13(1)(b) of the 1981 Act; are
required to be construed in terns thereof.
(b) As the provisions of the 1981 Act envi sage the conpany as an assessee,
exenptions can be clainmed only by it as a whole and not in relation to each
of its units.
(c) Industrial Policy being a nulti-faceted policy, although a diversified
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activity of the Appellant in terns thereof will be treated as a new unit, but
having regard to the statutory scheme and on proper reading of the
notifications, it has rightly been held by the H gh Court that the benefits of
adj ustment and set off were available only to a dealer/ assessee as the State
exercised its jurisdiction only in terns of Sections 22 and 23 of the Act in
respect of entirety of its activities and the units belonging to it.

(d) Effective date in terns of the notification and Industrial Policy being
sanme in respect of both existing as well as new unit, the Appellant having
obtai ned the benefit in respect of its cold rolled mll was not entitled to any
further benefit by way of adjustnent or set off in respect of its hot rolled mll
whi ch was an existing unit.

(e) Eligibility clause contained in the Industrial Policy nust receive strict
construction.

STATUTORY  PROVI SI' ONS
1981 Act

Section 2(e) defines " dealer’ to nean any person who carries on the
busi ness of buying, selling, supplying or distributing goods, directly or
indirectly, for cash, or for deferred paynent, or for comi ssion
remuneration or valuable consideration which inter alia includes a conpany
whi ch carries on such business.

Section 3 provides for charge of tax in ternms whereof sales or the
purchase tax, as the case nay be, is required to be paid by every deal er
Such tax is payable to a dealer to whom clause (a) of sub-section (1) applies
on sal es and purchases nmade inside Bi har on and fromthe date of
comencenent of the 1981 Act and by a deal erto whom cl ause (b) of the
sai d sub-section applies on such sales or purchases made on or fromthe date
i medi ately followi ng the day nmentionedin the said clause (b). Sub-section
(9) of Section 3 provides that the provisions of the Central Sales Tax Act,
1956 shall apply for deternination when a sale shall be deemed to have
taken pl ace inside Bihar.

Section 7 provides for exenption. Section 7(3)(b) enpowers the State
Covernment to exenpt any deal er from paynent of sal'es tax or-purchase tax
by issuing an appropriate notification and subject to such conditions or
restrictions, as the case nmay be, inter alia sales of any goods or class or
description of goods to or by any cl ass of deal ers.

Section 12 provides for rate of tax whereas Section 13 provides for
special rate of tax on certain sales or purchases. ~Section 13(1)(b) of the
1981 Act reads as under

"13. SPECI AL RATE OF TAX ON CERTAI N

SALES OR PURCHASES.

(1) Notwithstandi ng anything contained in this part
but subject to such conditions and restrictions as
may be prescribed -

(b) sales to or purchases by a registered deal er of
goods required by himdirectly for use in the

manuf acture or processing of any goods for sale;"

Section 14 provides for registration of dealers. Section 16 mandates
filing of return by a dealer. Section 22 empowers the State CGovernment to
permt any deal er, or class or description of dealers who are running
manuf acturing units in the State of Bihar to adjust the anpunt of tax paid on
the purchases of raw materials which has been used for manufacture of
goods for inter-State sale against the tax payable on sale of finished product
within the State in such nanner as may be laid down in the order allow ng
permission, if it is satisfied that it is necessary to do so in the interest of
i ndustrial grow h.
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Section 23 sinmlarly enpowers the State Governnent to permt
adj ustrment or set off of tax in respect of inter-State sal es.

Bi har I ndustrial Policy, 1995
The Industrial Policy of 1995 was issued by the State of Bihar with a
view to create an environnent conducive to growmh of industries in the State.

Clause 16.2 deals with sales tax on sale of finished goods for new
units, in terns whereof new units, in addition to the benefit of exenption /
set off of Sales Tax on purchases, will also have the option to choose
def erment or exenption of Sales Tax [both Bi har Sales Tax and Centra
Sal es Tax] on sale of finished goods for a period of 10 years for category 'A
and 8 years for category 'B. Districts fromthe date of production of the unit
with a ceiling of 100% of the fixed investment nmade by it.

Cl ause 16.3 of the said Policy reads as under:

"16.3 Unit's Undertaking Expansion / Diversification \026
Such unit's shoul d be given identical treatnent as new
units for their expanded/ diversified capacity and

i ncrenental both in purchase of raw materials and for

sal es tax on finishedgoods: Al such incentives will be
adm ssible to such units which are covered by the
definition of expansion/ diversification as given in the
Annexure. Increnental production neans:

"The increnmental production shall nean the excess of
actual production over 2/3 of the originally installed
capacity or the highest production in 3 years imredi ately
precedi ng the year in which such expansion/

di versificati on commenced whi chever of the two is

hi gher".

The said policy was to remain-in force for a period of 5 years with
ef fect from Septenber 1, 1995.

The foll owing definitions nmentioned in Annexure appended to the
said Policy and which are rel evant for our purpose read as under

"1. Effective Date: Effective date means the date of

whi ch the provision of this Policy cone into force i.e.
Septenber 1, 1995. This policy will remain in force for 5
years from Septenber 1, 1995

2. Industrial Units/ Industrial Concern: Industrial Units/
concern means any unit/ concern or to be engaged in
manuf act uri ng/ processing/ servicing industry bel onging
to the follow ng categories:

(a) Industries listed under the First Schedul e of the

I ndustries (Devel opnent and Regul ati on) Act, 1951 and
amended fromtine to tine.

(b) Thrust industries listed in para 15 of the Policy

St at enent .

(c) Industries falling within the purview of the follow ng
Boar ds/ Agenci es:

(i) Smal | Scal e I ndustries Board

(ii) Coi r Board

(iii) Sil k Board

(iv) Al'l I ndia Handl oom and Handi crafts Board

(v) Khadi and Village |Industries Conm ssion

(vi) Any ot her agency constituted by the GO or GOB
for industrial devel opnment\ 005.

3. Existing Industrial Unit: Existing Industrial Unit
means an industrial unit which has gone into production
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before the effective date.

4. New Industrial Unit: New Industrial Unit nmeans an
i ndustrial units which has cone into production between
1st Septenber, 1995 and 31st August, 2000.

7. Expansion/ Modernization / Diversification

Expansi on/ Moderni zation/ Diversification of an existing
i ndustrial unit would nmean additional fixed capita
investnment in plant and nachinery of 50% or nore of the
undepreci ated val ue of fixed capital investment in the
exi sting unit leading to increnental production capacity
whi ch woul d not be | ess than 50% of the initial installed
capacity. In order to qualify for the sales tax incentives a
unit undertaki ng expansion/ nodernization/

di versification should send intimation to the CGenera
Manager, District Industries Centres or the Managi ng
Director, \Industrial Area Devel opnment Authorities &
Deputy Comm ssi oner Commerci al Taxes as the case

may be in respect of Small Scale Industry or the Director
of I ndustries/ Director, Technical Devel opnment and
Comm ssi oner Conmerci al Taxesin case of medi um and

| arge industries before undertaking expansi on/
noder ni zati on programe. ~ Such intimation should be
acconpani ed by detail ed expansion / nobdernization /

di versification proposal giving the specific period of
proposed investnent."

S. O 479 dated 2nd Decenber, 1995 was issued by the State of Bihar
in exercise of its power under Clause (b) of Sub-section (3) of Section 7 of
the 1981 Act whereby and whereunder exenption was granted to those new
i ndustrial units which started production from 1lst Septenber, 1995 to 31st
August, 2000 on the sales of finished goods produced by them under the
terns and conditions specified therein, clause (c) whereof reads thus:

"(c) For exenption fromsales tax, industrial unit neans
such unit which manufactures goods for sale and for the
purpose of it the neaning of "manufacture" shall be the
same as defined in part 1 of the Bihar Finance act, 1981
(Bihar Act No. 5 of 1981)"

Jhar khand | ndustrial Policy, 2001
We nay, at this juncture notice certain provisions of Jharkhand
I ndustrial Policy.

"28.1 New Industrial Units as well as existing units

whi ch are not availing any facility of Tax-deferment or
Tax free purchases of Tax free sal es under any
notification announced earlier, shall be allowed to opt for
set off, of Jharkhand Sal es Tax paid on the purchases of
raw materials within the State of Jharkhand only against
Sal es Tax payable either JST or CST on the sale,
excludi ng stock transfer or consignment sale out side the
state, of finished products nmade out from such raw
materials subject to a limtation of six nonths or the
same financial year fromthe date of purchase of such
raw materi al s.

28.2 O ause 13(i)(b) of the Adopted Bi har Fi nance Act,
1981 provides for two (2) rates of concessional sales tax
on purchases of raw naterials and other inputs. These
are 2% and 3% against Form|IX. Both these rates will be
reduced to 2% in view of the provision for set off as

af oresaid. "
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Definitions

Effective Date: Effective date means 15th Novenber
2000 from which date the new State of Jharkhand has
been created, the date on which the provision of this
Policy come into force, i.e. Novenmber 15, 2000. This
Policy will remain in force till 31st March, 2005.

"Unit" neans any industrial project in |arge and nedi um
scal e having approval in the formof letter of intent,
industrial license or registration certificate, as the case
may be, under the Industries (Devel opment and

Regul ati on) Act, 1951 (65 of 1951) or an

acknow edgenent in the formof Secretariat for Industria
Assi stance reference nunber from Central Government
excludi ng those mentioned in the negative |ist of

i ndustries at Annexure \026 I'l[."

Expl anati ons:

(i) For the purpose of concessions/ benefits relating to
sal es tax, only such units shall be deened to be industria
units which carry on the business of manufacturing goods
for sale.

(ii) If any doubt arisesas to whether a unit/ concern is an
i ndustrial unit / industrial concern or not for the purposes
of this policy, the sane shall be referred to a committee
headed by the Finance Conmi ssioner with lIndustria

Devel opnment Conmm ssi oner/ Secretary Industry and

Comerci al Taxes Commissioner as- its nenbers and the

deci sion of the Committee shall be final

Exi sting Industrial Unit: Existing industrial Unit neans
an industrial unit which has gone into commercia
producti on before the effective date.

New | ndustrial Unit: New Industrial ‘Unit neans an

i ndustrial unit which has cone into comercia
producti on between 15t h Novenber, 2000 and 31st March
2005. "

Notifications:

We have noticed hereinbefore that the notifications No. S. Cs. 65 and
66 dated 12th January, 2002 were issued respectively under Sections 22 and
23 of the Bihar Finance Act. As they are identically worded, we shall refer
only to S.O 65, the relevant clauses whereof are as under

"I'n exerci se of powers conferred under section 22 of

Bi har Finance Act, 1981 (Bihar Act 5, 1981) (Adopted),

State Governnents provides facility of set off to new

i ndustrial units and existing units subject to the follow ng
conditions and restrictions:

1. For perm ssion of this:-

I ndustrial unit neans such unit which \026
"Unit" neans any industrial project of |arge and nedi um
scal e having approval in the formof letter of intent,
industrial license or registration certificate, as the case
may be, under the Industries (Devel opment and
Regul ati on) Act, 1951 (65 of 1951) or an
acknow edgenent in the formof Secretariat for Industria
Assi stance reference nunber from Central Government
excludi ng those mentioned in the negative |ist of
i ndustries at Annexure \026 I11."
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Expl anati ons:

(i) For the purposes of concessions/ benefits relating to
sal es tax, only such units shall be deened to be industria
units which carry on the business of manufacturing goods
for sale.

(ii) If any doubt arises as to whether a unit/ concern is an
i ndustrial unit/ industrial concern or not for the purposes
of this policy, the same shall be referred to a comittee
headed by the Finance Comm ssioner with |Industria

Devel opnment Comm ssi oner/ Secretary Industry and

Conmer ci al Taxes Conmm ssioner as its menbers and the
decision of the Commttee shall be final

2 Existing Industrial Unit V026 Existing |Industrial Unit
means an industrial unit which has gone into conmercia
producti on before the effective date.

3. New Industrial Unit \026 New I ndustrial Unit means an
i ndustrial unit which has cone into comercia

producti on _between 15t h Novenber, 2000 and 31st March
2005.

4. Meaning of Date of Production shall be:- The date of
start of production of ‘an industrial unit shall nean the
date on which the unit actually starts commercia
production of the itemfor which the unit has been

regi stered. As regards the date of production of a SSI
unit, the certificate issued by the General Mnager
District Industries Centre or Managing Director,

I ndustrial Area Devel oprrent Authority will be accepted.
In case of any dispute in the date of production the
decision of the Director or Industries in this regard shal
be fi nal

5. Meaning of Effective Date shall be \026 Effective date
means 15th Novenber 2000 from which date the new

State of Jharkhand has been created. Fromthis date
provision of this Policy shall be nade effective. This
Policy shall remain in force till 31st March, 2005

2. The facility of set off to the existing units shall be
avai l able only to those units which are not availing any
facility like defernent of tax or tax free purchases or tax
free sal es under any notifications announced earlier

before the effective date.

3. The Benefit of this facility shall be available only on
Jhar khand Sal es Tax paid on Raw Material (for direct use
in Manufacturing Activities) purchased within the State

of Jharkhand under Section 13(1) (b) of Bihar Finance

Act, 1981 (adopted) agai nst the Jharkhand Sal es Tax
payabl e on sal e excludi ng stock transfer or consignment
sal e out side the state.

4. This set off shall be available on the finished products
manuf actured from such Raw Material subject to

purchases within six nmonth or the sane financial year
fromthe date of purchaser of such Raw Materi al

5. The benefit of set off under this notification shall be
available to only those Industrial Units which have been
issued eligibility certificate by the circle in charge
(commercial taxes) of that area
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6(a) The verification of Monthly/ Quarterly return filed
by each of the Industrial Units shall be done by the
concerned Commercial Tax O ficer. Every unit shal

encl ose the photocopy of the purchase invoices al ong

with the return. After verification of returns and

pur chase invoices, Commercial Tax Oficers shall inform
the Industrial Unit as to how nuch ampbunt of set off they
wi || adjust against the next returns.

(b) The conpetent Conmercial Tax O ficer after
verification of file shall informthe industrial unit in
witing within 15 days as to how rmuch | ess or nore
amount of set off has been done by them and how nmuch
amount of set off they will adjust in the next return

(c) Each of the Industrial Units along with its nmonthly/
Quarterly returns, they will file the follow ng statenents
in duplicate along with a declaration certifying there in
that the itens shown in the purchase invoi ces have been
purchased by them and the sane have been directly used

for production of products for sale."

ADM TTED FACT:

The Appellant started its cold rolled mlIl in terns of a fresh industria
licence. It was granted a new industrial licence by the Mnistry of Industry
of the Central Governnment on or about 9.11.1998 for manufacture of cold
rol | ed/ gal vani zed/. coated/ corrugated/ painted/ varnished steel sheets/ strips/
coils in the integrated steel plant for a proposed capacity of 1200000.00 ton.
It, in view of the judgnent of this Court, as referred to hereinbefore, becane
entitled to the benefit of set off and/ or adjustnment fromthe tax paid on
purchase of raw materials in terns of Bihar Industrial Policy which was in
force for 5 years from Septenber 1, 1995

The Government of Jharkhand has declared its Industrial Policy on or
about 25.8.2001, the effective date therefor being 15th Novenber, 2000. The
said Policy was put in force from15th Novenber, 2000. The Appellant’s
cold rolled mlIl as also hot rolled mll, thus, are existing units within the
nmeani ng of the Jharkhand State Policy, in terms whereof if a benefit is
granted under one policy, no other benefit would be avail abl e.

| NDUSTRI AL PCLI CY \ 026 RESTRI CTED NEW UNI TS ALONE

The Industrial Policy of State of Jharkhand is a multi-faceted one. As
many as 20 strategies have been | aid down therein. Enphasis therein has
been laid on the infrastructure inter alia having regard to the United Nations
Devel opnent Progranme Co-operation Framework for India Report. The
m ning and m neral base industries are in the forefront of the identification
of thrust areas. Wth that in view, under the heading "Comercial Tax
Ref orns", clause 28.1 seeks to grant tax benefits both/'to new industrial units
as also existing units. Even under its notifications dated 12th January, 2002
i ssued under the provisions of the Bihar Finance Act, facilities of set off
both in relation to inter-State and intra-State sale are to be given to new
industrial units as also existing units. Thus, despite the fact that the
Appellant, as a juristic person is an assessee or a dealer wthin the neaning
of the 1981 Act; and, thus, was required not only to get itself registered as
such but also file one single return in respect whereof there nmay be one
order of assessnent; but the same, in our opinion, does not prevent an
assessee fromclaimng separate tax exenptions and/ or other tax benefits
both in respect of its new industrial units as also its existing units. The
Industrial Policy permts the sane.

H GH COURT JUDGMENT :
The High Court in its inmpugned judgnent held that the cold rolling
mll is an independent unit established by the conpany. The conpany
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sought the benefit of Industrial Policy, 2001 in respect of its units other than
cold rolling mlIl although all are existing units having gone into production
bef ore 15th Novenber, 2000.

Referring to the dictionary neaning of "Project” and "unit", it was
opi ned:
"So any industrial enterprise that is carefully planned and
designed to achieve a particular aimwill be an industria

project. Cause 6 of the Notification, SO 65 relates to the
verification of the returns filed by an industrial unit.
Sub-cl ause (c) thereof seems to suggest that an industria
unit contenplated therein is a unit which files nmonthly/
quarterly returns, for, it provides that each of the

i ndustrial units along with its nonthly/ quarterly returns,
will file certain docunents in duplicate regarding

purchases nmade and that they have been directly used for
production of the products for sale. It can be said that

cl ause 6 of the policy tends to support the subm ssion of
the | earned counsel for the Departnent that the industria
unit referred to-in the notification is the assessee or in this
case the conpany as a whole and not each of its

i ndi vidual |ines or conmponents."

"No doubt, under the Industrial Policy, 1995, even a
diversification was treated as a new i ndustry for the

pur pose of benefit under that Policy. But here, there is
no such fiction. Here, what is contenplated is a new

i ndustry that has cone into existence or an existing

i ndustry whi ch has not cl ai med benefit under any of the
earlier notifications granting benefit pursuant to the
Industrial Policy. Merely because a unit is defined as
neani ng any industrial project, it is not possible without
anything nore, to accept the argunent that the Cold
Rolling MI1 of the Conmpany shoul d be treated as a
separate industrial project and the rest of the production
units of the conpany should be treated as different

i ndi vidual industrial projects wi thin the neaning of the
Noti fication, SO No. 65."

It was further held:

"Different lines of production or manufacture can in a

gi ven circunstance be an industrial project, but if the
different lines are for achieving creation of the ultinate
mar ket abl e product of the Conpany, (the different

products may thensel ves be used as raw nmaterials for the
ultimate product), then, can it be said that each branch or
line of production is an independent industrial unit?"

DETERM NATI ON
The provisions of the statute nust be assigned a meaning having

regard to the text and context thereof. In a given situation, it is possible to
hold that the cold rolling mlIl of the Appellant as well as itshot rolling mll
shoul d be treated as separate industrial projects. It may al so be possible for

an assessee to claimdifferent exenptions under different heads if such a
situation exists or different fiscal benefits are granted to different units under
the sane or different notifications. Only because the Appellant is a deal er

that by itself cannot be a ground for denying to it fiscal benefits if it is
otherwi se entitled thereto.

We do not agree with the H gh Court that the expression "industria
unit" or "existing unit" should be used in a generic sense to indicate the
industry inits entirety and not each of its conponent.
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Despite the fact that Sections 22, 23 as also 13(1)(b) of the 1981 Act
refer to a dealer and Section 14 thereof refers to registration of dealers
mandating filing of return in respect of its activities, the same woul d not
mean that the State cannot grant the sane or different benefits to different
units producing different products of the sane assessee. The State has the
power not only to grant exenptions, but also direct such grant relating to a
class or description of goods. |If the State has the power to issue a
notification, it has the power to amend, vary or rescind the sane and
exerci se such power fromtime to tinme as and when occasi on arises therefor.

The notifications in question, however, are not exenption
notifications. They provide for set off or adjustnment of tax. A dealer in
terns of the 1981 Act nust be taxed but it may be granted exenption
therefromin respect of certain itens or adjustnent or set off thereof in
relation to its particular products manufactured in a new or existing industry.
A notification may be i ssued under Sections 22 or 23 in respect of one or
nore products or inrespect of one or nore units. However, whether a dealer
woul d be ‘entitled to the benefit of set off unit-wise or not will depend upon
t he | anguage enpl oyed keeping i n view the object the notifications seek to
achieve. It will not be proper for a court of law to prescribe limtations or
restrictions when there is none or vice versa.

The notification contenplates units which manufacture products for

sal e. The Expl anation appended to Cl ause 1 expressly provides "For the

pur poses of concessions/ benefits relating to sales tax, only such units shal
be deenmed to be industrial units which carry on the business of

manuf acturi ng goods for sale". (Cause 2 of the Notification defines
"existing industrial unit’ to -mean "an industrial unit which has gone into
conmer ci al production before the effective date" whereas ’'new industri al
unit’ in terns of Cause 3 neans "an industrial unit which has come into
conmer ci al production between 15th Novenber, 2000 and 31st March, 2005.
Meani ng of "date of production” as contained in Cause 4 refers to actua
commencenent of commercial production of the itemand for which the

sane has been registered. C ause 5inposes a restriction while defining the
existing date to say that the facility of set off to the existing units shall be
avail able only to those units which are not availing any facility like
deferment of tax or tax free purchases or tax free sales under any
notificati ons announced earlier before the effective date.

The notification dated 12th January, 2002, although extends the tax
benefits both to the new units as also the existing units, but thereby it does
not contenplate that grant of benefit should be extended to separate existing
units although they may be produci ng sane but technically different
products. The manufactured itemis saleable steel. ~Quality of manufactured
steel from CRM and HRM may have difference but ason the date of com ng
into force of the Jharkhand Industrial Policy as also the notifications issued
under the 1981 Act both CRM and HRM were existing units, each one of
them cannot get the benefit thereof.

M. Gupta in support of its contention that all units of assessee nust
be treated in their entirety referred to a recent decision of this Court in
Conmi ssi oner, Trade Tax, U P. Vs. DSM Group of Industries [(2005) 1
SCC 657]. In that case the assessee had different units. It expanded only
sonme units by nmaking a fixed capital investnent of 50 crores or nore in
terns of the Industrial Policy as also the exenptions notifications issued
under the U.P. Trade Tax Act. The State, however, raised a contention that
such sum of Rs. 50 crores nmust be spent on each unit of the company and
not on its industrial undertaking as a whole. The provisions of the
notification dated 21.2.1997 as al so Section 4-A(6) of the Utar Pradesh
Trade Tax Act, 1948, it was held, did not justify the contention that for the
purpose of grant of exenption, each unit is to be considered to be a separate
unit stating:
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"14. 1t is an undisputed fact that the principal place of
busi ness of the Conpany is Dhampur, District Bijnore.
The exenption clainmed by the respondent, under the
notification dated 21-2-1997, was for expansion
noder ni sation or diversification. What is a "unit" for
pur poses of expansion, diversification or nodernization
has been defined in Section 4-A(6) Explanation (5),

whi ch has been set out hereinabove. Under this, "Unit"
nmeans an "industrial undertaking" of a dealer who is not
a defaulter and who neets the requirenments as set out in
cl ause (b) thereof. The dealer, indisputably, is the
respondent Conpany. The industrial undertaking of the
respondent is the Conpany.. It is the Conpany which

wi Il be paying the tax and which will get the benefit of
exenption, if entitled to it."

This court therein was dealing with a reverse situation. It accepted the
principle of lawthat the notifications have to be interpreted keeping in view
the object, and the object being to encourage investnents and production, it
was held that a liberal interpretation which advances the object of the
notification shoul d be ascribed.” The Court took recourse to the doctrine of
" purposive interpretation’ saying:

"25\ 005As we have already seen, Section 4-A defined the
term"unit" to mean an industrial undertaking, which has
undert aken expansion, noderni zati on and di versification
Even under the General O auses Act, where the context

so requires the singular can include the plural. A plain
readi ng of the notification shows that for "expansion,
nmoderni zation and diversification" it is the industria
undert aki ng which is considered to be the "unit™. This is
also clear fromthe fact that in the notification wherever
the words "expansi on, nodernization or diversification"
are used, there are no qualifying words to the effect "
any one unit". In none of the clauses is there any
requi rement of the investment beingin one unit of the
i ndustrial undertaking. Wrds tothe effect "in a
particular unit" or "in one unit"™ are mssing. To accept
M. Sunil Gupta’'s subnission woul d require adding

words to a notification which the Governnent purposely
omtted to add."

in

It was further observed:

"26 Even otherw se, the purpose of notification beingto
encour age i ncreased production and to give benefit to

i ndustries which have invested rupees fifty crores or
nore in the State and whose production has thus

i ncreased, an interpretation nust be given which would
extend benefit to such industries. There would be no
purpose in denying an industry which has invested rupees
fifty crores or nore and whose production in the State
has as a result increased, the benefit of the exenption
granted by this notification nmerely because the whol e of
the investnment is not in any particular unit. Thus even
where the investnent is nade by the Conpany in nore

than one unit, so long as the total investnent is rupees
fifty crores or nore, the benefit of the notification would
be available. Such benefit would then be distributed in
the manner set out in the schedul e dependi ng on where a
unit in which expansion, diversification or nodernization
has taken place, is situated\ 005"

The said decision, therefore, was rendered in a different fact situation
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Eligibility clause, it is well settled, in relation to exenption
notification nust be given a strict neaning.

In Collector of Custons, Bangalore & Anr. Vs. Ms. Maestro Mtors
Ltd. & Anr. [2004 (10) SCALE 253], this Court held:

"It is settled law that to avail the benefit of a notification
a party nust conply with all the conditions of the
Notification. Further, a Notification has to be interpreted
interms of its |anguage."”

The principle that in the event a provision of fiscal statute is obscure
such construction which favours the assessee nay be adopted, but it would
have no application to construction of an exenption notification, as in such
a case it is for the assessee to show that he comes within the purview of
exenption. [See Novopan India Ltd., Hyderabad Vs. Collector of Centra
Exci se .and Cust onms, Hyderabad, 1994 Supp (3) SCC 606]

I'n State Level Conmittee and Anot her Vs. Morgardshamar |ndia
Ltd. [(1996) 1 SCC 108], referring to a |large nunber of decisions, this
Court hel d:

"10\ 0051t must be renenbered that no unit has a right to
claimexenption fromtax as a matter of right. His right
is only insofar as it is provided by Section 4-A \Wile
providing for exenption, the Legislature has hedged it
with certain conditions. It is not open to the Court to
i gnore those conditions and extend the exenption."

M. Banerjee has relied upon a large nunber of decisions for the
proposition that such notifications nust receive a liberal construction

We may now notice them

In Textile Machinery Corporation Limted, Calcutta Vs. The
Conmi ssi oner of |ncone Tax, West Bengal, Calcutta [(1977) 2 SCC 368],
this Court while construing Section 15C of the Inconme Tax Act hel d:
"20. Section 15C partially exenpts fromtax a new
i ndustrial unit which is separate physically fromthe old
one, the capital of which and the profits thereon are
ascertainable. There is no difficulty to hold that Section
15C is applicable to an absolutely new undertaki ng for
the first tinme started by an assessee. The cases which
gave rise to controversy are those where the ol d business
is being carried on by the assessee and a new activity is
| aunched by him by establishing new plants and
machi nery by investing substantial funds. The new
activity may produce the sane comodities of the old
busi ness or it may produce sonme ot her distinct
mar ket abl e products, even comodities which nay feed
the ol d business. These products may be consuned by
the assessee in his old business or may be sold in the
open market. One thing is certain that the new
undertaki ng must be an integrated unit by itself wherein
articles are produced and at | east a mininmumof ten
persons with the aid of power and a m ni mum of twenty
persons without the aid of power have been enpl oyed.

Such a new industrially recogni sable unit of an assessee
cannot be said to be reconstruction of his old business
since there is no transfer on any assets of the old business
to the new undertaki ng which takes place when there is
reconstruction of the old business. For the purpose of
Section 15C the industrial units set up rmust be new in the
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sense that new plants and machinery are erected for
produci ng either the sane comodities or sone distinct
conmmodities. In order to deny the benefit of Section 15C
the new undertaking nmust be formed by reconstruction of

the old business. Now in the instant case there is no
formati on of any industrial undertaking out of the

exi sting business since that can take place only when the
assets of the old business are transferred substantially to
the new undertaking. There is no such transfer of assets

in the two cases with which we are concerned."

The said decision was, therefore, rendered on interpretation of Section
15C of the Incone Tax Act, 1961 and on the factual matrix obtaining
t her ei n.

Section 15C of the-Incone Tax Act is not in pari materia with the
provi sion of Section 13(2)(b) of the 1981 Act.

I n Muni ci pal” Comm ssi oner,  Chi nchwad New Townshi p Muni ci pa
Council Vs. Century Enka Ltd.  [(1995) 6 SCC 152], a finding of fact was
arrived at by this Court that Unit No. 2 had been set up to effect substantia
expansi on of the existing business.

In Commi ssioner of Income Tax, Anritsar Vs. Straw Board
Manuf acturing Co. Ltd. [(1989 Supp (2) SCC 523], it was held that the
expression 'paper and pul p’ includes paperboard and strawboard having
regard to the provisions of the Industrial (Devel opment and Regul ation) Act,
1951. The said decision has been followed in Bajaj Tenpo Ltd., Bonbay
Vs. Conmi ssioner of ‘| ncone Tax, Bonbay City \026 111, Bonmbay [(1992) 3
SCC 78] and Commi ssioner of Sales Tax Vs. Industrial Coal Enterprises
[ (1999) 2 SCC 607].

These deci sions again were rendered in the fact situation obtaining
therein and have no application herein.

In Pappu Sweets and Biscuits and Anot her Vs. Conm ssioner of
Trade Tax, U P., Lucknow [(1998) 7 SCC 228], the Court noticed that
al t hough the State decl ared exenptions from paynent of sales tax with a
view to increase industrial activity within the State by encouraging setting
up of new industrial units or expansion/ diversification or nodernization by
the existing industrial units, it did not desire to extend that benefit to all such
i ndustries. This decision, therefore, runs counter to the subm ssion of M.
Baner | ee.

In Comni ssioner of Central Excise Vs. MP.V. & Engg. Industries
[ (2003) 5 SCC 333], a Division Bench of this Court of which one of us (B.P
Singh, J.) is a nmenber, has clearly held:

"11\ 0051 n dealing with the subm ssion the Tribunal noticed
the decision of this Court in CCE v. Parle Exports (P)

Ltd. wherein this Court held that exenption shoul d be
strictly construed although the exenption clause in the
notification may be construed liberally. 1In other words,
eligibility criteria should be construed strictly but a

i beral approach may be adopted in construing other
condi ti ons\ 005"

We are concerned in this case with the eligibility criteria.

This is also not a case where the Appellant altered its position

pursuant to or in furtherance of a promise nade to it by the State. The
doctrine of pronissory estoppel, therefore, is not applicable. It is not even a
case where the doctrine of legitinmate expectation could be invoked. [See

Hira Ti kkoo Vs. Union Territory, Chandigarh and Others, (2004) 6 SCC
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765]

We, however, are not oblivious that the doctrine of pronissory
est oppel woul d be applicable where a representati on has been made by the
State in exercise of its power to exenpt or abolish a commpbdity as taxable
commodity. Such prom se, however, nmust be made by the persons who
have the power to inplenent the representation

The Appellant furthernore had al so understood the | egal position in
the sane manner as woul d appear fromits letter dated 11th February, 2002
wherein it was contended that it is an existing industry prior to 15th
Novenber, 2000 and further stated:

"Tisco is, thus, eligible to avail benefits of set off of sales
tax paid on purchases of raw materials within the state of
Jharkhand fromthe admtted sal es tax payabl e on sal es of
products within the state of Jharkhand as well as on sales

in course of inter state sales Ex State of Jharkhand in

terms of Notification Nos. S.O 65 & 66 both dated

12. 01. 2002\ 005.

We woul d, therefore, request you to kindly issue to us the
Eligibility Certificates w.e.f. 15.11.2000 as required
under these Notifications to enable us to avail the benefit
of 'set off’ of sales tax which we are entitled to."

We, therefore, conclude that as both- Hot Rolled MIIl and the Cold
Rolled MII are existing units, and one of them having received the benefits
under a different policy, the Appellants are not entitled to any further relief
in terms of the notifications dated 12th January, 2002.

For the reasons aforenentioned, these Appeals are dismssed. No
costs.




