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CASE NO.:
Appeal (civil) 2266-2268 of 2005

PETI TI ONER
State of Karnataka & Anr.

RESPONDENT:
Sangappa Dyavappa Biradar & O's.

DATE OF JUDGVENT: 30/03/2005

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT
[Arising out of ~S.L.P. (Gvil) Nos.5216-5218 of 2004]

S.B. SINHA, J :

Leave granted.

These appeal s are directed agai nst the judgnent and order dated
18. 2. 2003 passed by a Division Bench of the H gh Court of Karnataka,
Bangal ore in Wit Appeal Nos. 1677, 2500 and 2501 of 2000 whereby and
whereunder the wit appeals filed by the Respondents herein were allowed,
reversing the judgnment and order passed by alearned Single Judge of the
said court dismssing the wit petitions filed by the Respondents herein

Keeping in view the point involved-in these appeals, it is not
necessary to state the fact of the matter in great details. Suffice it to point
out that for the purpose of submergence and construction of canal for the
Upper Krishna Project, the Appellant State intended to acquire sone |ands
i ncluding the lands bel onging to the Respondents herein. The parties
entered into negotiations as regard the price of the | ands; pursuant whereto
and in furtherance whereof consent awards were passed by the Special Land
Acquisition Oficer. The anount of conpensation awarded in ternms of the
consent award was al so received by the Respondents in full satisfaction of
their claim The Respondents, however, filed applications for reference to
the Cvil Court in terns of Section 18 of the Land Acquisition Act, 1894
(hereinafter referred to as "the Act") claimng enhanced conpensation. The
sai d prayer was rejected by the Collector by an order dated 23.8.1999.  The
Respondents thereafter filed wit petitions before the Hi gh Court which were
marked as Wit Petition Nos. 41354, 36840 and 36748 of 1999 praying
therein for quashing of the said order as also for a direction upon the
Respondent No.2 to refer the applications filed by themto the Cvil Court
for determ ning the anbunt of conpensation in respect of the acquired
| ands.

By reason of judgnents and orders dated 6.1.2000 and 19. 1. 2000,

the said wit petitions were disnissed on the ground that the parties having
entered into settlenent as regard the price of the | ands acquired and as a
consent award had been passed pursuant thereto, recourse to Section 18 of
the Act was inpernissible. The Respondents herein filed wit appeals

agai nst the said judgnents. The Division Bench of the High Court rejected
the contention of the Respondents herein to the effect that the agreenent

bet ween the parties had not been drawn up in terns of the form prescribed
under Rule 10(b) of the Land Acquisition Rules and furthernore did not
conformto the requirenents of Article 299 of the Constitution of India. It,
however, allowed the said wit appeals on the prem se that the anmobunt of
conpensation was not paid to the Respondents herein in ternms of the
agreenment entered into by and between the parties and in any event, the
Respondents coul d not have been deprived of their statutory right of
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obtaining solatiumand interest in terns of the Act, directing

"\ 005We direct the respondents to conmpute the bal ance
amounts payable to the claimants within an outer [imt of
twel ve weeks fromtoday and to disburse the same to the
claimants i mediately thereafter. Wth these directions,
the appeals to stand di sposed of. Parties to bear their
own costs.

We clarify, that the claimants would be entitled to
not only the statutory benefits but whatever interest that
they are lawfully entitled to."

The Appel | ants are, thus, before us.

M. Sanjay R Hegde, the learned Counsel appearing on behalf of the
Appel | ant's, woul d submit that the Division Bench of the H gh Court
conmitted a gross error in passing the inmpugned judgnent insofar as it
failed to take into consideration the scope, object and purport of Section 18
of the Act. Relyingon the judgnents of this Court in State of @ujarat and
O hers vs. Daya Shami Bhai and Others [(1995) 5 SCC 746] and |Ishwarla
Prenchand Shah and’ Qthers vs. State of 'Qujarat and thers [(1996) 4 SCC
174], the |earned counsel would contend that as the awards passed by the
Land Acquisition Oficer were consent awards, reference to the Civil Court
in terms of Section 18 thereof was inpermni ssible.

Ms. Kiran Suri, the learned counsel appearing on behalf the
Respondents, on the other hand, would contend that the reference in terns of
Section 18 of the Act was nmintai nable as the Respondents were nmade to
sign certain fornms which contained blank colums as regard the anmount of
conpensation payable to them The | earned counsel would subnmit that the
Respondents were, in any event, entitled to the amount of solatiumas also
interest on the awarded ampunt.  Even in relation to a consent award, it was
argued, the Land Acquisition Oficer is required to exercise a statutory
power in terms of the provisions of the Act and the sane having not been
done, the Appellant was entitled to obtain an-order of reference to the G vi
Court. Reliance, in this connection, has been placed on Assam Rai |l ways &
Trading Co. Ltd. vs. The Coll ector of Lakhinmpur and Another [(1976) 3
SCC 24].

By reason of the Governnent Order No. Kam E. 140 AKW 98 dated
19.6.1998, it was directed that the | ands should be classified mainly into two
categories i.e. dry land and wet |and, the anobunt of compensation payable
therefor were specified therein. The parties thereafter entered into
agreenments culmnating in passing of the consent awards, the rel evant
stipul ati ons whereof are as under

"Whereas the S.L. A O has negotiated the market
price of the land to be acquired with the owner of the
above | and and the owner has agreed to the rate of
Rs. 1, 14,000/ - per acre for the land in question, including
the other statutory benefits of 30% sol atium and 12%
addi ti onal market value which rate fixed as above and it
does not include the conpensation payable to the owner
for the structures, trees and other inprovenents made on
the land in question. Which conpensation would be
subsequent |y assessed by the conpetent technica
authority and the value so arrived at would be added to
the price of the | and determ ned through this consent.
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The above conpensation has been arrived at by
nmut ual consent and as a consequence the owner hereby
agrees to execute an indemity bond and al so agrees with
the Governnent as foll ows :

1. The owner is agreeable to the rate of
Rs. 1, 14,000/ - inclusive of 30% Sol ati um and 12%
Addi ti onal Market Value per acre which is fixed by
mut ual consent between the CGovernment and the owner.
The owner binds hinmself to this conpensation and
undertakes not to seek any enhancenents hereafter.™

After the said consent awards were passed, statenents were also
made by the respective villagers declaring that they woul d not approach
"any court for enhancenent of the conpensation for any other reason’

I't i's not"in disputethat in terns of the said consent awards, the
amount of conpensation included solatiumand additional market val ue.
The | andhol ders, as noticed hereinbefore, also waived their right to file any
application for enhancenent of the anobunt of comnpensati on.

The sol e question, 'thus, which arose for consideration before the Hi gh

Court was as to whether the applications filed by the Respondents herein in
terns of Section 18 of the Act before the Special Land Acquisition Oficer
seeking reference to the Gvil Court for deternination of quantum of
conpensati on, were  naintainable.

Section 18 of the Act reads as under

"18. Reference to Court .(1) Any person interested

who has not accepted the award may, by witten
application to the Collector, require that the matter be
referred by the Collector for the determ nation of the
Court, whether his objection be to the neasurenent of
the |l and, the ampbunt of conpensation, the persons to
whomit is payable, or the apportionment of the
conpensati on anong the persons interested.

(2) The application shall state the grounds on
whi ch objection to the award is taken :

Provi ded that every such application shall be made
\ 026

(a) if the person making it was present. or
represented before the Collector at the tinme when he
made his award, within six weeks fromthe date of the
Col l ector’s award;

(b) in other cases, within six weeks of the receipt
of the notice fromthe Collector under section 12, sub-
section (2); or within six nonths fromthe date of the
Col l ector’s award, whichever period shall first expire."

A right of a |landholder to obtain an order of reference would arise
only when he has not accepted the award. Once such award is accepted, no
legal right in himsurvives for claimng a reference to the Cvil Court. An
agreenment between the parties as regard the value of the | ands acquired by
the State is binding on the parties. So long as such agreenment and
consequently the consent awards are not set aside in an appropriate
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proceedi ng by a court of law having jurisdiction in relation thereto, the sane
remain binding. It is one thing to say that agreenments are void or voidable in
terns of the provisions of the Indian Contract Act having been obtai ned by
fraud, «collusion, etc, or are against public policy but it is another thing to
say that w thout questioning the validity thereof, the Respondents could have
mai ntai ned their wit petitions. We have noticed hereinbefore that even in
the wit petitions, the prayers nade by the Respondents were for quashing

the order dated 23.8.1999 passed by the Special Land Acquisition Oficer

and for issuance of a direction upon himto refer the natter to the G vi

Court. The Hi gh Court while exercising its jurisdiction under Article 226 of
the Constitution of India, thus, could not have substituted the award passed

by the Land Acquisition Oficer by reason of the inpugned judgnent.

Furthernore, the question as regard the validity of the agreenents had not

been rai sed before the H gh Court. As indicated herei nbefore, the Division
Bench of the High Court had also rejected the contention raised on behal f of
the Respondents herein to the effect that the agreements did not conformto

the requirenents of Article 299 of the Constitution of India or had not been
drawn up in the prescribed proform

An award ‘under the Act is passed either on consent of the parties or

on adjudication of rival clains.” For the purpose of passing a consent award,
it was not necessary to conply with the provisions of Article 299 of the
Constitution of India. An agreement between the parties need not
furthernmore be strictly in terms of a prescribed format.

The Respondents having accepted the award wi thout any denur were
est opped and precluded from nai ntai ning an application for reference in
terns of Section 18 of the Act. I't is also trite that by reason of such
agreement, the right to receive anbunt by way of solatiumor interest etc.
can be wai ved.

In Daya Shanji Bhai (supra), this Court held

"The right and entitlenment to seek reference
woul d, therefore, arise when ampunt of conpensation
was received under protest in witing which would
mani fest the intention of the owner of non-acceptance of
the award. Section 11(2) opens with a non-obstante
cl ause "notw thstandi ng anyt hi ng contained i n-sub-
section (1)" and provides that "if at any stage of the
proceedings, the Collector is satisfied that all the persons
interested in the | and who appeared before hi mhave
agreed in witing on the natters to be included in the
award of the collector in the formprescribed by rules
made by the appropriate Government, he may, wthout
maki ng further enquiry, make an award according to the
terns of such agreenent. By virtue of sub-section (4),
"notwi t hst andi ng anyt hing contained in the Registration
Act, 1908, no agreenent nade under sub-section (2)
shall be liable to registration under that Act". The award
made under Section 11(2) in terns of the agreenent is,
therefore, an award with consent obviating the necessity
of reference under Sectin 18."

In Ishwarl al Prencthand Shah (supra), it was held

"8. It is true that on determ nation of conpensation

under sub-section (1) for the |land acquired, Section 23(2)
enjoins to award, in addition to the market value, 30%
solatiumin consideration of conpul sory nature of

acqui sition. Equally, Parlianent having taken notice of
the inordinate delay in naking the award by the Land
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Acqui sition Oficer fromthe date of notification
publ i shed under Section 4(1) till passing the award under
Section 11, to offset the price pegged during the

i nterregnum Section 23(1-A) was introduced to award an
amount cal cul ated @ 12% per annum on such mar ket

value, in addition to the market value of the land, for the
peri od commenci ng on and fromthe date of the

publication of Section 4(1) notification to the date of
award of the Collector or date of taking possession of the
I and whi chever is earlier. Under Section 28, interest was
directed to be paid on the excess conpensation at the rate
specified therein fromthe date of taking possession of the
land to the date of deposit into court of such excess
conpensati on. These three conponents are in addition to

t he compensation determined under sub-section (1) of
Section 23. They intended to operate in different

per spectives. One for conpul sory acquisition, the other
for the delay on'the part of the Land Acquisition Oficer
in maki ng 'the award and the third one for deprivation of
the enjoynent of the |and fromthe date of taking
possession till determ nation of the conpensation. The
three conponents are in -addition to the deternination of
mar ket val ue under sub-section (1) of Section 23. They

are not integral to determ nation of compensation under
sub-section (1) of 'Section 23 but in addition to, for the
ci rcunst ances enunerated hereinbefore. I'n a private sale
between a willing vendor and a willing vendee, parties
woul d arrive at consensus to pay and receive

consol i dat ed consi derati on whi ch-would formthe market

val ue of the |and conveyed to the vendee. For public

pur pose, conpul sory acquisition under the Act gives
absolute title under Section 16 free from al

encunbrances. Determ nation of the conmpensati on would

be done under Section 23(1) on the basis of market value
prevailing as on the date of the publication of the
notification under Section 4(1). It wuld, therefore, be
open to the parties to enter into’a contract under Section
11(2), without the necessity to determ ne conpensation
under Section 23(1) and woul d receive market val ue at

the rates incorporated in the contract signed under
Section 11(2) in which event the award need not be in
Form 14.

9. This Court in State of Gujarat v. Daya Shanj

Bhai 1 had considered the sinmilar contentions and held

that once the parties have agreed under Section 11(2) of
the Act, the Land Acquisition Oficer has power under
Section 11(2) to pass the award in terns thereof and that
the award need not contain paynent of interest, solatium
and additional anmount unless it is also part of the contract
bet ween the parties. The sane ratio applies to the facts in
this case. In view of the above clauses in the agreenents
the appellants are not entitled to the paynent of

addi ti onal anounts by way of solatium interest and
addi ti onal anpbunt under the provisions of the Act."

Assam Rai | ways & Trading Co. Ltd. (supra) whereupon Ms. Suri
pl aced reliance is not applicable to the fact of the present case. Therein
negoti ati ons had taken pl ace between the parties whereupon the Rail way
Admi ni stration becane prepared to pay Rs.2500/- per bigha towards the sale
price of the land but the transacti on was not conpleted, having regard to the
fact that under the State Railway Rules, land fromprivate parties could be
acquired only by taking recourse to acquisition proceedings. Thereafter, in
the I and acquisition proceedi ngs, an award was nade by the Land
Acqui sition Collector allow ng conpensation at the rate of Rs.1000/- per
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bigha. It is in that situation, the negotiation between the parties was

hi ghl i ghted stating that although the sane did not fructify into a binding
contract, there was at | east a "gentlenman's agreenent” regarding the price
whi ch indicated what a willing purchaser was ready to pay for the | and. In
the factual backdrop of that case this Court observed

"\ 005Assum ng this was an agreenent which bound the
parties, the Collector had still the jurisdiction to
determ ne the market value of the land..."

Keeping in view the fact that the condition precedent for maintaining
application for reference under Section 18 is non-acceptance of the award
by the awardee, in our considered opinion, the Division Bench acted
illegally and without jurisdiction in passing the inpugned judgnent. The
| ear ned Siingl e Judge was right in concluding that the wit petitions were not
mai nt ai nabl e.

For the reasons aforenentioned, the inpugned judgnents cannot be
sust ai ned which are set aside accordingly. The appeals are all owed.
However, in the facts and circunstances of the case, there shall be no order
as to costs.




