http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
K. P. CHOWDHARY

Vs.

RESPONDENT:
STATE OF MADHYA PRADESH & CORS

DATE OF JUDGVENT:
15/ 03/ 1966

BENCH

WANCHOO, K. N.

BENCH

WANCHOO, K. N.
GAJENDRAGADKAR, P.B. (QJ)
H DAYATULLAH, M

SHAH, J.C.
SIKRI, S. M
Cl TATI ON
1967 AIR 203 1966 SCR (3) 919
Cl TATOR | NFO :
RF 1976 SC1533 (12)
D 1980 SC 680 (24)
R 1984 SC1326 (10,11)
ACT:

Constitution of India, 1950, Art. 299(1)-Inplied contracts,
I f perm ssible.

Madhya Pradesh Land Revenue Code, s.155(b)-Recovery under
i mplied contract.

HEADNOTE:

The appel | ant gave the highest bids for two forest contracts
at an auction. As the amount of the contract was nore than
what the Division Forest Oficer could accept. the matter
was referred to the Chief Conservation of Forests who had
the necessary authority to accept the bids. After the close
of the auction the appellant had signed the contract form as
required, and the docurments were seat to the Chi ef
Conservator of Forests for sanction and signature. Bef ore
the Chief Conservator of Forests could accept the contract,
the appellant raised a dispute as to the marking of the
trees. As that dispute was not settled to the satisfaction
of the appellant ha refused to conplete the contract. The
Di vi sional Forest O ficer gave notice to the appellant that
if he did not conplete the formalities action woul d be taken
under the conditions of the auction to re-auction the
contract and if there was any deficiency it would be
recovered fromhim He did not conply and ultinmtely he was
informed that the two contracts had been cancell ed and woul d

be re-auctioned at his risk. The <contracts were re-
auctioned at which there was certain deficiency in the
anount . A letter was witten to the Tehsildar for

recovering this deficient amount from the appellant as
arrears of land revenue as per the conditions of auction

Thereupon, the appellant filed a wit petition challenging
the recovery of the anpbunt as arrears of |and revenue as the
contract was not signed or conpleted by him The Hi gh Court
di smissed the petition. In appeal to this Court.

HELD: Section 155(b) of the Madhya Pradesh Land Revenue
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Code does not assist the State in realising this anbunt as
arrears of land revenue.

Wat was said in the earlier cases by this Court wth
respect to s. 175 (3) of the Governnent of India Act, 1935
applies with equal force to Art. 299(1) of the Constitution

Two consequences foll ow fromthese decisions. The first is
that in view of Art. 299(1) there can be no inplied contract
bet ween t he Governnent and anot her person, the reason being
that if such inplied contracts between the Governnment and
anot her person were &Rowed, they would in effect make Art.
299(1) wuseless for then a person who had a contract wth
CGovernment  which was not executed at all in the nanner
provided in Art. 299(1) could get away by saying that an
i mplied contract may be inferred on the facts and
circunst ances of a particular cue. This is of course not to
say that if there is a valid contract as envisaged by Art.
299(1), there may not be inplications arising out of such a
contract. The second consequence which follows from then
decisions is that if the contract between the Government and
anot her person is not in full conmpliance with Art. 299(1) it
woul d be no contract at an-and coul d not be enforced either
by the Governnent or by the other person as a contract [924
A- D]

920

State of Bihar v. Ms. Karam Chand Thapar [19621 2 S.C R
827, Seth Bikkraj Jaipuirial v. Unionof ‘India [1962] 2
S.CR 880, State of the Wst Bengal v. Ms. B.K Mnda

[1962] Supp. 1 S.C.R 876, Chaturbhuj Vithaldas Josani V.
Mor eshwar Prashram [1954] S.C. R 817, and (5) Union of India
v. A L. Rallia Pam[1964] 3 S.C.R 164, followed.

In the present case there was no contract ~between the
appel l ant and the Governnent before he bid at the " auction
nor was there any contract between himand the Governnent
after the auction was over as required by Art. 299(1) of

the Constitution. As there can be no inplied contract
between the CGovernnent and another person in view of the
mandat ory provision of Art. 299(1) of the Constitution there
can be no question of recovery of any noney under an inplied
contract under cl. (b) of S. 155 of the Madhya Pradesh Land
Revenue Code. [924 E-H|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : ClVIL APPEAL No. 669 OF 1965.
Appeal by special leave fromthe judgnment and order dated
Cctober 5, 1961 of the Madhya Pradesh Hi gh Court-in M P.
No. 153 of 1961.

J. P. Goyal, for the appellant.

L N. Shroff, for the respondents.

The Judgnent of the Court was delivered by

Wanchoo J. This is an appeal by special |eave against the
j udgrment of the Madhya Pradesh H gh Court. The brief ‘facts
necessary for present purposes are these. A notice -was
issued by the Divisional Forest Oficer, Jabal pur Division
for auction of various contracts in that division in July’
1959. The conditions of the auction specified inter alia
(a) that no person would be allowed to bid for any forest
contract at the auction unless he had signed the sale notice
in token of his agreenent to abide by the conditions thereof
and deposited a sum of Rs. 5001- as earnest nobney in respect
of each forest contract before bidding therefore; (b) that
the Divisional Forest Oficer reserved to hinself the power
wi t hout assigning any reason to accept the highest or any
bid, (c) that the consideration due under a contract was to
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be payable where it exceeded Rs. 3,000/-, in four equa
instal ments, the first instal ment being payable imrediately
at the close of the auction; (d) that the successful bidder
had to sign i mediately at the close of the auction the bid-
sheet for the contract knocked down in his favour; (e) that
the sales of contracts beyond the power of sanction of the.
Divisional Forest Oficer were subject to the sanction of
the conpetent authority and the successful bidder was bound
by his bid until orders were passed by the conpetent
authority; (f) that the contract deed and the security bond
were to be executed by the successful bidder and his surety
i medi ately at the close

921
of the auction; (g) that if the successful bidder fails to
pay the full amount of the consideration, or the first

instalment or to furnish the security required or to
conplete the formalities, the earnest noney deposited by him
was to be forfeited to Governnent and the contract would be
re-auctioned at the risk of the successful bidder and any
defi ci ency happeni ng on such re-sale would be recoverable
from the successful bidder as arrears of |and revenue; and
(h) that the act of bidding was deened to be a conplete and
unreserved acceptance of these conditions and others which
are not material for our purposes.

The appellant bid for two contracts at the auction and his-
were he highest bids. As the anpbunt of the contract noney
was nore than what the Divisional Forest  Oficer could
accept, the nmatter was referred to the Chief Conservator of
Forests who had the necessary authority to accept the bids.
After the close of the auction the appellant had signed the
contract form and a surety signed the security bond as
required. These docunents were sent to t he Chi ef
Conservator of Forests for sanction and signature. Bef ore
however the Chief Conservator of Forests could accept the
contract, the appellant raised a dispute as to the marking
of the trees according to the material notified at the tine
of the auction. As that dispute was not settled to the
satisfaction of the appellant he refused to conplete the
contract or to pay the first instalnent in respect thereof.
Eventual Iy the Divisional Forest O ficer gave notice to the
appel lant on July 29, 1959 that if he did not conplete the
formalities wthin a week, action would be taken under ~the
conditions of auction to re-auction the contract and if
there was any deficiency it would be recovered fromhim and
the earnest noney would be forfeited. He did not however
pay the first instalnent due and ultimately on November 25,
1959 he was informed that the sale of the two contracts sold
in the auction held on July 20, 1959 in his favour had . been
cancel l ed by the Chief Conservator of Forests and the anount
of earnest noney had been forfeited. He was also inforned
that the two contracts would be re-auctioned at his  risk.
Thereafter the contracts were re-auctioned in January | 1960.
At the re-auction there was a deficiency in the two
contracts together of Rs. 51,5001-. The appel |l ant —was
therefore asked to send this amount to the Divisional Forest
Oficer. Wen he failed to do so, a letter was addressed to
the Tehsil dar Jabal pur by the Divisional Forest Oficer for
recovering this amount as arrears of |and revenue under the
condi tions of auction.

Thereupon the appellant filed a wit petition out of which
the present appeal has arisen. The case of the appellant
was that the claimof the respondent-State for recovery of
the deficiency on re-sale was not covered by either s. 82 of
the Indian Forest Act, (No. 16 of 1927) or rules 28 and 29
of the Madhya Pradesh Forest
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Contract Rules or under any other provision of the |aw, and
the amount therefore could not be recovered as arrears of
| and revenue as the contract was not signed or conpleted by
him He therefore clained the issue of an appropriate wit
guashi ng the notice issued to him and stopping the
respondent fromrecovering as arrears of land revenue the
sum of Rs. 51,500/-. The State contested the case and
contended that recovery of the anpbunt could be effected as
arrears of land revenue under s. 82 of the Indian Act read
with rr. 28 and 29 of the Forest Contract Rules in view of
the conditions of auction, which the appellant had accept ed.
The petition was heard finally by a Full Bench of the Hi gh
Court in view of a reference by a Divisional Bench. The
Full, Bench seems to have held that rr. 28 and 29 of the
Forest Contract Rules did not apply to the case as they
dealt wth breaches arising after the contract in witing
had been executed. In this case the admtted position was
that the contract in witing had never been signed by the
Chi ef Conservator of Forests and therefore the question
which fell to be considered, according to the Full Bench

was whether the liability arising under the conditions of
auction could be enforced and the deficiency on re-auction
recover as arrears of ~land revenue even w thout the
execution of a valid contract in witing. On this question
the Full Bench went on to hold that this was a case of an
implied contract resulting fromthe —appellant’s accepting
the conditions of auction and that such an inplied contract
was not hit by Art. 299 of the Constitution as that applied
plainly to contracts which arerequired tobe reduced to
witing and an inplied contract in its very nature was not
such a contract. Finally the full Bench heldthat 's. 155(b)
of the Madhya Pradesh Land Revenue Code, 1959, applied to
this case of inplied contract and the amunt could be
recovered thereunder as arrears of |and revenue. On this
view the petition was dismssed. ~The H gh Court having
refused to grant a certificate, the appellant applied for
and obt ai ned special |eave fromthis Court; and that is how
the matter has cone before us.

Two questions arise for decision in this appeal. The first
is whether the H gh Court’s viewthat Art. 299 of the
Constitution ,does not hit an inplied contract and therefore
the anount coul d be recovered under s. 155(b) of the ~Madhya
Pradesh Land Revenue Code is correct. The second is that if
that view is not <correct, whether the amunt can be
recovered as arrears of land revenue wunder any other
provisi on of |aw

It may be mentioned that Art. 299(1) of the Constitution
with which we are concerned is practically in the sanme terns
as S. 175(3) of the Governnent of India Act, 1935. Thi s
Court had occasion to deal with s. 175 in The State of Bihar
v. Messrs. Karam

923

Chand Thapar(1l) It held that wunder S. 175(3), three
conditions had to be satisfied before a binding contract
agai nst the Government could arise. These three conditions
are: (1) the contract nust be expressed to be made by the
CGovernor or the Governor-General, (ii) it nust be executed
in witing, and (iii) the execution should be by such
persons and in such manner as the Governor or the Governor-
General mght direct or authorise. This Court further held
in that case that S. 175(3) did not prescribe any particul ar
node in which the authority must be conferred and where an
ad hoc authority was conferred on any per son, t he
requi rement rmust be held to be satisfied.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

The matter was again considered by this Court in Seth
Bi khrai Jaipuiria v. Union of India(2) It was again
enphasised that S. 175(3) of the Governnent of India Act,
1935, required that a contract, if it was to bind the
CGovernment, had (a) to be expressed to be made by the
CGovernor or Covernor Ceneral, (b) to be executed on behalf
of the Governor or Governor General, and (c) to be executed
by an officer duly appointed in this behalf and in such
manner as the CGovernor or the Governor General directed or
aut hori sed. It was also held that the provisions of s.
175(3) were mandatory, as the object of enacting these
provisions was that the State should not be saddled wth
liability for unauthorised contracts.

The matter was considered again by this Court in State of
West Bengal v. Messrs. B. K. Mndal and Sons(3) It was held
that the provisions contained in S. 175(3) were mandatory.
The intention of Parliament in enacting the provision was
that the State should not be burdened with liability based
on unaut horised contracts. The provision was nade in public
interest ~and so-the word "shall" used therein nust be held
to meke it obligatory and not directory. Further the case
of Chaturbhuj Vithal das Jasani® v. Moreshwar Prashranm(4) was
explained in that decision and it was held that it should be
confi ned to its” own  facts in the context of the
Representation of 'the People Act. Finally it was held in
that case that S. 70 of the Indian Contract Act (No. 9 of
1872) could be invoked agai nst the Governnent if the person
invoking it could show that he had acted |lawfully and had
not intended to act gratuitously and the State had enjoyed
the benefit.

Lastly this court had occasion to consider the natter again
in Union of Indiav. A L. Rallia Ram(5) and it was held
that so long as all the requirenents of S 175(3)  of the
CGovernment of India Act were fulfilled and were clear. from
the correspondence, S. 175(3) did not- necessarily require
the execution of any formal document.

(1) [1962] 1 S.C R 827. (2) [1962] 2 S.C. R 8 80.

(3) [1962] Supp. 1 S.C.R 876. (4) [1954] S.C. R’ 817.

(5) [1964] 3 S.C R 164.

924

VWhat was said in these cases with respect to S. 175(3) of
the Government of India Act, 1935, applies with equal force
to Art. 299 (1) of the Constitution. Two consequences
follow fromthese decisions. The first is that in view  of
Art. 299(1) there can be no inplied contract between the
Gover nment and anot her person, the reason being that if such
i mplied contracts between the CGovernnent and another person
were allowed, they would in effect make Art. 299(1) usel ess,
for then a person who had a contract with Government ~ which
was not executed at all in the nmanner provided in/ Art.
299(1) could get away by saying that an inplied contract may
be inferred on the facts and circunmstances of a particular
case. This is of course not to say that if there is awvalid
contract as envisaged by Art. 299(1), there may not  be
inmplications arising out of such a contract. The second
consequence which follows fromthese decisions is that if
the contract between Governnment and another person is not in
full conpliance with Art. 299(1) it would be no contract at
all and could not be enforced either by the Government or by
the other person as a contract. |In the present case it is
not in dispute that there never was a contract as required
by Art. 299(1) of the Constitution. Nor can the fact that
the appellant bid at the auction and signed the bid-sheet at
the close thereof or signed the declaration necessary before
he could bid at the auction amount to a contract between him
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and the Governnent satisfying all the conditions of Art.
099(1). The position therefore is that there was no

contract between the appellant and the Governnent before he
bid at the auction, nor was there any contract between him
and the CGovernnment after the auction was over as required by
Art. 299(1) of the Constitution. Further, in view of the
mandatory terns of Art. 299(1), no inplied contract could be
spel | ed out between the Governnent and the appellant at the
stage of bidding for Art. 299 in effect rules out al
implied contracts between Government and another person
The view taken by the High Court that s. 155 (b) of the
Madhya Pradesh Land Revenue Code which provides for recovery
of noney as arrears of |and revenue woul d therefore enure in
favour of the Government and enable it to recover the
deficiency cannot be sustained. That clause provides for
recovery of all noneys falling due to the State Governnent
under any grant, |ease or contract and says that they shal
be recoverable “in the sane manner as arrears of |and
revenue. The Hi gh Court was of the view that the word
“contract” in this clause includes an inplied contract. But
if there can be no inplied contract between the Governnent
and another person in view of the mandatory provision of
Art. 299(1) of the Constitution there can be no question of
recovery of any noney under an inplied contract wunder cl
(b) of s. 155. The view therefore taken by the H gh Court
that this anmount could be recovered under s. 155(b) is not
correct.

925

This brings us to the second question, nanely, whether the
amount can be recovered under -any other provision of |law as
arrears of land revenue. In this connection | earned counse
for the State has referred us to s. 82 and s. 85 of the
Indian Forest Act. The question whether the anpbunt can be
recovered either under s. 82 or under s. 85 of the |ndian
Forest Act read with the rules franed thereunder has not
been investigated by the H gh Court. The view of the Hi gh
Court that rr. 28 and 29 of’ the Forest Contract Rules apply
after a contract in witing has been executed appears to be
correct. But the question whether the State  can’ stil
recover the anount as arrears of |and revenue by virtue of
the conditions of auction, even though rr. 28 and 29 do not
apply has not been investigated. This question will require
i nvestigation before the petition can be finally disposed
of. The appellant had clained in para 17 of the petition
that the claimof the State for recovery of the deficiency
on re-sale was not covered under any other provision of |aw
so as to make it recoverable as arrears of land revenue.
That question has still to be investigated and it would be
for the State to show whether the ampbunt can be recovered
under any provision of lawor rules relating to forest
contracts. So the matter will have to be remanded for
further investigation on these |ines.

We therefore allow the appeal and hold that s. 155(b) of the
Madhya Pradesh Land Revenue Code does not assist the State
in realising this anount as arrears of land revenue. We
however remand the matter to the High Court for determning
after hearing both parties whether there is any other
provision of |aw or rules which would pernmit the recovery of
this armount in view of the conditions of auction. In the
circunstances we order parties to bear their own costs of
this Court.

Appeal all owed.

926
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