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P. P. NACLEKAR, J.
Leave granted.

These three appeal s have been preferred agai nst the comron
order and final judgnent dated 21.8.2002 passed by the Hi gh Court
of Hi machal Pradesh in Regul ar Second Appeal Nos. 13/97 14/97
and 103/97. The appeals arise on the follow ng facts.

That respondent no. 3, H ndustan Petrol eum Corporation, is a
Government of India Undertaking and respondent no.2 is the O
Sel ection Board. The respondent nos. 2-and 3 and the Union of
India had intended to open a retail outlet for the distribution of
Li quid Petroleum Gas (LPG in Kangra town of the State of
H machal Pradesh and for that purpose it had invited applications
for allotment of deal ership/distributorship for LPG through notice
published in the newspaper on 14.8.85. The notice of inviting
deal ershi p/distributorship rights provided for certain eligibility
criteria, which the applicant should possess. The criteria provided
that the applicant should be an unenpl oyed graduate, resident of
Kangra district, famly incone not nore that Rs.24000/-, having no
close relatives as a dealer or distributor of any oil conpany and the
applicant al so should not be a partner or having deal ership or
di stributorship agency in any petrol eum corporati on conpany.
The appellants viz., Bhagwan Dass and Ashok Kumar applied
jointly as partners along with other applicants. Respondent no.1
Snt. Kanmal Abrol and respondent no.5 Shri Abhay Singh had al so
applied for the said deal ership/distributorship rights.. There were
ot her applicants also along with these applicants. The GOl
Sel ection Board called the appellants and respondent nos. 1 and 5
for interview as their applications were found prima facie falling
within the criteria laid dowmn for selection. The interview ng
Sel ection Board reconmended their nanes to the H ndustan
Petrol eum Corporation Limted in formof a merit |ist that
consi sted of respondent no. 1, respondent no. 5 and the appellants
in the order of merit. Respondent no.3, Hi ndustan Petrol eum
Corporation (HPCL), had issued letter of intent to respondent no.1
and she was directed to conplete certain formalities to make the
allotment in her favour. Aggrieved by the said decision of the
Corporation, the appellants filed a wit petition before the Punjab
and Haryana Hi gh Court challenging the allotnment. The wit
petition was di sposed of by the | earned single Judge on the point
that the renedy does not lie under Article 226 of the Constitution
and the appropriate remedy would be to approach the Cvil Court.
Pursuant thereto, a civil suit was filed by the appellants inpleading
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all the present respondents as party defendants, claimng relief that
the decree for declaration be issued that selection of respondent
nos. 1 and 5 by respondent nos. 2, 3 and 4 is wong, illegal, nul

and void and is liable to be set aside and, therefore, letter of intent
dated 3.3.88 for allotnment of LPG deal ership/distributorship of

HPCL issued in favour of respondent no.1 is wong, illegal, nul

and void and does not confer any right, title and interest upon
respondent no.1 for allotnment of deal ership/distributorship of LPG
at Kangra. The appellants had clainmed further relief in formof a
mandat ory injunction seeking direction to respondent nos. 2, 3 and

4 to allot the LPG deal ership/distributorship at Kangra to the
appel l ants. After trial the civil suit filed by the appellants was
partly allowed. The trial court gave decree of declaration that
respondent nos. 1 and 5 could not be allotted the deal ership of LPG

at Kangra as they didn’t fulfill the required eligibility criteria. It
was held that the respondent no.1 was not a resident of the Kangra
Distt. and hence did not fulfill the mandatory requirenent.

However, the trial court dism ssed the suit claimng mandatory
i njunction for giving distributorship of LPGto the appellant.

Aggri eved by the judgnent and decree of the trial court,
cross appeals were filed by both the appellants and the respondent
no.1l. Respondent no.5 was also a party in appeal along with other
respondents. Uphol ding the order of the trial Court, the selection
of respondent nos. 1 and 5 was declared illegal, null and void. The
appel | ate court further gave nmandatory injunction in favour of the
appel l ants and directed the Corporationto allot the LPG deal ership
at Kangra town to the appellants. Wile confirmng the judgment
and decree of the trial Court, the court had held that respondent
no.1 not being the resident of Kangra Distt., does not fulfill the
eligibility criteria and thus is not entitled for deal ership. The net
result of the judgnent and decree of the First appeal court was that
respondent nos. 1 and 5 were held not eligible for the
deal ershi p/distributorship rights whereas the appel lants were held
entitled to allotnent of the deal ership/distributorship in Kangra
Distt., they being the only candidate remaining for the selection of
di stributorship right.

Aggri eved by the order of (the First appellate court, 3 appeals
were preferred, two by Kanmal Abrol and the third one by HPCL
before the H gh Court. The H gh Court had franed various
guestions of |law and had held the question of territorial jurisdiction
in favour of the appellants. On the matter of nmandatory injunction
granted by the First appellate court, it has been held by the H gh
Court that there was no contract between the respondents and the
appel lants to allot the deal ership and, therefore, thereis no
guestion of specific performance of contract or enforcenent
thereof. It is further held that the Corporation was under no
obligation to accept the recommendati on of respondent no. 2,
therefore, no mandate can be issued by the Court to that effect as it
is the adm nistrative discretion and set aside the decision of the
First appellate court on that issue. What we find fromthe
pl eadi ngs of respondent nos. 2 and 3 is that there‘is sone sort of
adni ssion on the binding nature of the recomendati ons made by
the Ol selection Board but as will be presently shown, we do not
propose to deal with the findings in these appeals. The H gh Court
has held that the requirement of the applicants being the
"residents" of Kangra Distt. is mandatory in nature. However, the
residential requirenent cannot be held to be that of pernanent
nature. The Hi gh Court has recorded specific findings that since
the term’'residents’ include both tenporary and permanent
resi dence (except a short or casual stay), the respondent no.1
cannot be held not a resident of Distt. Kangra. Adnmttedly,
respondent no.1 is nmarried to her husband who owns a | and and
ancestral property in Kangra. Therefore, in view of the fact that the
husband of respondent no.1l is the resident of Kangra she will be
deenmed to be the resident of the said district since her marriage. In
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ot her words, the High Court’s finding is that the husband of
Respondent no.1 havi ng sonme ancestral and other persona
property at district Kangra and she being narried to himshall be
held to be the resident of district Kangra and is eligible for
al l ot ment of LPG deal ership
The question for consideration here is whether the eligibility
criterion of being the resident of Kangra district has to be
construed to be a pernmanent or de facto residence or tenporary or
de jure residence.
The word 'resident’ is in commopn usage and many
definitions were attributed to it in different decisions.
Nevertheless, it is difficult to give an exact definition for the term
is flexible, elastic and sonewhat anbi guous. The neani ng of the

word ' resident’ in itself creates certain doubts. |t does not have
any techni cal neaning and no fixed neaning, would be applicable
inall the facts and circunmstances. It is used in various senses and

has received various interpretations by the Courts. GCenerally, the
construction of the termis governed by the connection in which it
is used and it is dependent on the context of the subject matter, and
the object, the purpose or result designed to be acconpanied by its
use, and the neaning has to be adduced fromthe facts and
ci rcunst ances taken together in each particular case. The word
"resident’ as definedin Oxford Dictionary is " to dwell
permanently or for considerable tine, to have one’s stay or usua
abode, to live in or at a particular place". Simlarly, the
Webster’s Dictionary has defined it as " to dwell permanently and
for any length of tine" and words |ike dwelling place or abode are
held to be synonynmous. Fromthe above it can be seen that the term
"residence’ makes it clear that the word 'residents’ includes two
types which are: 1) a permanent residence and 2) a tenporary
residence. First type of residence formall the pernmanent dwelling
whi ch neans that the person has settled down at a particul ar place
permanently and regularly for some purpose.. The second type
refers to a situation that the person is not residing at a place forever
but residing at a place for a temporary period or not for a
consi derable length of tine. This is also referred to a tenporary
living in a place. Hence, in one place the word 'residence’ is
interpreted in the strict sense to.include only permanent living at a
pl ace which nay be referred to a donicile and in-the second place
the word is interpreted flexible sense to show a tenporary or
tentative residence.

The concept of residence has obtained varied judicia
opi nions and responses. To start with, in the case of Sarat
Chandra Basu v. Bijoy Chand Mahatab Mahar aj adhi r aj
Bahadur of Burdwan, AIR 1937 PC 46, the Privy Council while
dealing with the word 'resides’ as it occurs in Section 33 of the
Regi stration Act, 1908 has observed that:
"the expression resides as used in Section
33 is not defined in the statute, but there is
no reason for assunmng that it contenpl ates
only permanent residence and excl udes
tenmporary residence"

The deci sion of the Privy Council was quoted with approval
and followed by the Suprene Court in the case of Sri Sri Sr
Ki shore Chandra Si ngh v. Babu Ganesh Prasad Bhagat and
Os, AIR 1954 SC 316. The Suprenme Court later on in the
deci sion Mst. Jagir Kaur and another v. Jaswant Singh AR
1963 SC 150 has defined the word 'resides’ in the foll ow ng
manner :
"a person resides in a place if through
choice nake it his abode pernanently or
even tenporarily"

In the same decision the Supreme Court pointed out that the
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guestion of residence is a mxed question of |law and fact. Hence
this being the mxed question of |law and fact has to be deci ded
keeping in mind the facts and circunmstances of each case. The
nmeani ng of the word 'residence’ would in ultimte analysis depend
upon the context and the purpose of a particular statute. In another
deci sion of the Supreme Court in the case of Jeewanti Pandey v.

Ki shan Chandra Pandey, AIR 1982 SC 3 whil e construing

Section 19(ii) of the Hindu Marriage Act, 1955 the Suprene Court
said: (Para 12)

"In ordinary sense 'residence’ is nore or

| ess of a permanent character. The

expression 'resides’ means to make an

abode for a considerable tine; to dwell

permanently or for a length of tinme to have a

fixed home or abode. Wiere there is such

fi xed hone or such hone at one place, his

| egal and actual residence is the sane and

cannot be said to reside at any other place

where he had gone on a casual or tenporary

visit. But if he has not established honme, his

actual and physical habitation is the place

where he actually or personally resides."

The court has further said in paragraph 13 that it is plainin

the context of clause (ii) of Section 19 of the Act, that the word
'resides’ nmeant actual place of residence and not a |egal or
constructive residence. It clearly does not indicate the place of
origin. The words residence is flexible and has nany shades of
meani ng but it nust take its colour and content fromthe context in
which it appears and it cannot be read in isolation. By this
deci si on anot her di nmension was added tothe concept of residence

in the formof concept of de facto residence and the concept of de
jure residence. The Supreme Court in this case has clearly

di stingui shed between the concept of actual residence or de facto
resi dence and | egal residence or de-j

ure residence. The actual residence neans the place where

the person is residing actually at a given point of time. On the

ot her hand concept of de jure residence or the | egal residence

nmeans the place at which the person is residing in law. The latter
formof residence may or nmay not be the actual residence or the

pl ace where the person actually stays or reside. A person holding
property or land in a particular place or city or having sone
ancestral roots to the city nay be a resident of that particular place
in the | egal sense, but his actual residence will be the place where
he is presently residing and coupled with the fact of aninus

manedi or an intention to stay for a considerable period. The
concept of de facto and de jure residence can al so be understood

by the followi ng exanple. If a person suppose has the residency
certificate of a place say "A, but actually for his living he stays at
the place "B . Then de jure he can be said to be the resident of
place "A" but de facto he is the resident of the place 'B

In U O1l. v. Dudh Nath Mshra and Ors., AR 2000 SC 525

Di vi sion Bench of this Court has held that the word 'resides’ has to
be interpreted in the context of the purpose of the statute in which
the words 'resides’ is used. The word resident is read with word
ordinarily hence naking the phrase 'ordinarily resident’. It is clear
that the person, before he can be said to be ordinarily residing at a
particul ar place has to have an intention to stay at that place for a
consi derable length of tine and it would not include a visit of a
short or casual presence at that place.

Fromthe aforesaid analysis it is apparent that the word

"residence’ is generally understood as referring to a person in
connection with the place where he lives, and may be defined as

one who resides in a place or one who dwells in a place for a
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consi derabl e period of tine as distinguished fromone who nerely
works in a certain locality or conmes casually for a visit and the

pl ace of work or the place of casual visit are different fromthe

pl ace of 'residence’. There are two classifications of the neaning
of the word 'residence’. First is in the formof permanent and
tenmporary residence and the second classification is based on de
facto and de jure residence. The de facto concept of residence can
al so be understood clearly by the neaning of the word ’residence

as given in the Black Law Dictionary, 8th Edition. It is given that
the word residence neans bodily presence as an inhabitant in a

gi ven place. Thus de facto residence is also to be understood as the
pl ace where one regularly resides as different to the places where

he is connected to by nere ancestral connections or politica
connections or connection by nmarriage.

In the present case, the necessary eligibility criterion requires

the applicant to be a resident of Kangra district. The advertisenent
inviting the applications has not defined the same and hence it

woul d be necessary to see the intention of the franers of the
eligibility criteria to understand the true nmeaning or the sense for
which the word 'resident’ is used or as to why the criteria of
resident is put as an eligibility criteria for allotnent of LPG 1In the
present case the intention of the framers appears to be to provide
enpl oyment or source of earning for the residents of the Kangra
district in the formof LPG deal ership/distributorship. The
eligibility criterion requires the person to be a resident of Kangra
district only in the actual sense and not in any other sense. Wat is
required to fulfill the eligibility criteria of the residence is that the
person shoul d be a de facto residence and not to have the nere
connection with the place on account of her husband having sone
personal and ancestral property in Kangra. There.is no finding
recorded by the Court that the husband of Respondent No.1 is
permmanently residing at Kangra or has permanent abode in Kangra.
Fromthe finding arrived at by the High Court it can be said that

her husband havi ng ancestral property in"Kangra is a visitor to that
pl ace and occasionally resides there for a few days. Respondent

No.1l prima facie appears to be a permanent resident of Mandi

since her name appears in the voter’s list of Mandi ‘and that she has
been drawi ng her ration from Mandi ~as per the case 'set up by the
appel lants. It is further clear that the intention of providing

enpl oyment and source of earning to the residents of the place

woul d be fulfilled only if the person is actuallyliving in Kangra
and not by his/her rempte connection to the place. It may also be
seen that another eligibility criteria is that the person should not be
a partner or having any deal ership or distributorship agency in any
petrol eum conpany and, therefore, the deal ership/distributorship

has to be allotted to the person who does not hold any other

deal ershi p/ di stributorshi p agency of any other petrol eum conpany.
This termindicates that the corporation wants that the deal ership at
a particular place have to be handl ed by that person, which would
necessarily require the personal presence of that person at the place
of business. The notice of intent issued to the respondent no.1 on
March 3, 1988 further clarifies this requirenent when it says that
the dealer is to be a full tine working deal er which necessitates the
per manent residence at a place for which the deal ership license is
given. Wen the agency requires full tinme working dealer it would

be only possible if the person actually resides in Kangra district
and not working through agent or servants engaged for the said
purpose. This further indicates that the dealer is required to be a de
facto resident of the place fromwhere the dealership license is to
be issued and it is not perm ssible to have casual connection or
temporary residence at that place.

For the aforesaid reasons we are of the view that the Hi gh

Court has conmitted an error in construing the term’resident of
Kangra District’ does not require a person to be a permanent

resi dent of that place and his casual connection to the district
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would fulfill the necessary mandatory criteria provided in the ad.
notice. As the approach of the H gh Court in deciding the second
appeal against the appellant was based on its interpretation of the
criterion of residence and as we have taken a different view of the
matter, we set aside the judgnent and decree passed by the High
Court and remand the matter back to the Court for fresh

consi deration of the appeals in the light of interpretation given by
us to the term’resident of Kangra'. The appeals are disposed of
accordingly with no order as to costs.




