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The appel | ant “Kapra Mazdoor Ekta Uni on has preferred
this appeal by special |eave which is directed against the
j udgrment and order 'of the Hi gh Court of Delhi at New Del hi in
Cvil Wit Petition No. 2084 of 1990 dated August 31, 2001
whereby the wit petition preferred by the respondent-
Managenment of Ms. Birla Cotton Spinning and Weaving MIIs
Limted was all owed and the order dated February 19, 1990
passed by the Presiding Oficer, Industrial Tribunal No. I1,
Del hi was quashed. By the said order the Industrial Tribuna
had in effect recalled its Award of June 12, 1987 and franed an
additional issue to be tried by the Tribunal. The H gh Court
held that the Award dated June 12, 1987 had effectively
term nated the industrial dispute referred to the Tribunal by the
appropriate Government on Decenber 13, 1982.

Wth a view to appreciate the subm ssions urged before us
it woul d be necessary to notice the factual background in which
these questions have arisen

The appel l ant-Union is one of the eight Unions representing
the workers enployed in the respondent-Conpany. In the year 1982
on account of closure of sonme |oons of the Waving Section of the
M 11 disputes arose between the worknen and-the Management of
the respondent - Company. The appropriate Governnment in exercise
of its powers conferred by Section 10(1)(d) and 12(5) of the
Industrial Disputes Act, 1947 (hereinafter referred to as "the Act’)
referred the said disputes to the Industrial Tribunal, Del hi vide
Notificati on dated Decenber 13, 1982. The reference was in the
following terns : -

"1, VWet her the action of the Managenent in refusing
duties to a | arge nunber of workers is illega

and/or unjustified, and if so, what directions are
necessary in this regard?

2. Whet her the Managenent is justified in closing
down a | arge nunber of loonms in the mlIl and if

not to what relief the affected workers are entitled
and what further directions are necessary in this
respect ?"

VWi le the reference was pending before the Industria
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Tribunal, a settlenment is purported to have been arrived at between
the respondent - Managenent and its worknmen. According to the
Managenent this settlenment was reached in the course of
conciliation proceedings with the assistance and concurrence of the
Conciliation Oficer, namely the Deputy Labour Comm ssi oner -

cum Conciliation Officer, Delhi M Basai. It is the case of the
respondent - Managenent that after reference of the dispute further

di sputes arose between the Managenent and the Wbrknmen and a

noti ce of strike was served on the Managenent and sone nore

demands were raised. The notice of strike was served on February
14, 1983 and t he Managenent on April 4, 1983 gave notice under
Section 25FFA of the Industrial Disputes Act for closing the
undertaking relating to the Weaving MII| on account of | abour
trouble resulting in huge financial losses. It is the case of the
respondent - Managenent that in these circunstances conciliation
proceedi ngs commenced and after great and sustained efforts, a
settl enent was arrived at between the Managenent and its Wrknen

in the course of conciliation proceedings. The settlenent has been
reduced into witing, and it is not disputed that the sanme has been
signed by representatives of the Managenment as well as the
representatives of two Wirkers’ Union as also by the Deputy Labour
Commi ssi oner-cum Conci |l iation O ficer, M Basai

In view of the settlenent reached between the parties, an
application was noved before the Industrial Tribunal which was

sei zed of the disputes, which were the subject matter of the reference
made on Decenber 13, 1982, with a prayer that in view of the

settl enent reached between the parties the Industrial Tribunal may
be pleased to give its award in terms of the conciliation settlenent
dated May 17, 1983. One of the ternms of the settlenent was to the
effect that both the parties will present a petition before the
Industrial Tribunal, Delhi with a request to accept the terns of the
settlenent as fair and reasonable and to give its award in terns of
the settlenment in the disputes pending before it pursuant to the

ref erence made on Decenber 13, 1982.

The application made by the Managenent for passing an

award in terns of the settlenent dated May 17, 1983 was opposed

by the appellant-Uni on on various grounds. It was submtted by the
appel l ant - Union that only two of the Unions had signed the

settl enent who represented a very insignificant number of workmnen.
The settlement was a private settlenent and the workers who were
not menbers of those two Uni ons were not bound by the settlenent.

It was further submitted that in May, 1983, when the settlenent is
said to have been arrived at, no conciliation proceedings were
pendi ng before the Conciliation Oficer and, therefore, the
Conciliation Oficer had no power or justification to record such 'a
settlenent, particularly during the pendency of the earlier reference.
It was al so the case of the appellant-Union that the settlenent did
not settle the disputes which had been referred to the Tribunal for
adj udi cation. The settlenent was unfair and unjust -to the workmen
and, therefore, not acceptable to the appellant-Union

The appellant-Union filed a wit petition before the Hi gh

Court of Delhi at New Del hi contending that the settlenent dated
May 17, 1983 was not a conciliation settlenment binding upon all the
wor knen. The writ petition was disnissed by the High Court by its
order dated January 3, 1986. The matter was brought before this
Court in Special Leave Petition (Civil) No. 1526 of 1985 which was
al so dismssed by this Court on August 5, 1986 with the foll ow ng
observations : -

" We have heard | earned counsel for the parties. W
do not see any reason why we should entertain this

Speci al Leave Petition at this stage. It is conceded that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

8

the settlenment between the enpl oyer and certain trade

Uni ons has been filed before the Industrial Tribunal to
which a reference of this dispute was nade and a
settlenent was filed before the Tribunal three years ago.
It is for the Industrial Tribunal to di spose of the question
whet her the settlenment is valid and bindi ng between the
enpl oyer and the worknen. It is only after the Industria
Tri bunal has disposed of the matter that this Court may
ook intoit. Wile we disniss the Special Leave
Petition, we nmay observe that the Industrial Tribuna
shoul d di spose of the question as to the validity and

bi ndi ng nature of the settlenent as expeditiously as
possi ble. Having regard to the | apse of tinme which has

taken place we trust that the Industrial Tribunal will be
able to adjudicate on the matter within three nonths from
t oday. "

In the light of the order of this Court the Industrial Tribuna
heard the parti es and passed an Award on June 12, 1987. The
Award is a detailed reasoned Award. ~The Tribunal took note of the
background i n which the di sputes had arisen and the reference nade
toit. It rejected the argunment of the appellant-Union that once a
reference is made, the Labour Departnent of the appropriate
Gover nnment becones functus officio in the matter. After
considering to the decisions of this Court in State of Bihar vs. D. N
Ganguly & Ors. @ 1959 1 SCR 1191 ; Sirsilk Limted vs.
Government of Andhra Pradesh and another : AIR 1964 SC 160
and Paraga Tool s Ltd. vs. Mazdoor Sabha : 1975(1) LLJ 210 it
concl uded that nerely because a di spute had been referred to the
I ndustrial Tribunal for adjudication, it did not prevent the
Conciliation Oficer fromplaying his role when other disputes arose
between the parties and the industrial peace was di sturbed. It
noticed the fact that in the instant case a notice of strike was given
on February 14, 1983 and a notice of closure of a part of the
undertaking on April 4, 1983. ' The workers were di sturbed and the

at nosphere was surchar ged. In.this background if the Conciliation
Oficer intervened in an attenpt to bring about a settlenent, it
cannot be contended that he had no jurisdiction to do'so. In fact the

Labour Departnent was not only justified but legally conpetent and
conpelled to set the conciliation proceedings in notion soas to
restore industrial peace.

Havi ng found that the settlenent was brought about in the
course of conciliation proceedings, the Tribunal considered the
ternms of settlenent and recorded the follow ng conclusion :-

" | have carefully gone through the terns of the
settlenent. These are not only well bargai ned but quite
detail ed and very sound in the circunstances obtaining.

It's various itens nade provision for neeting all the

rel evant problens of relief and rehabilitation of the

af fected workers because of the closure of weaving

section of the m Il and envi sages an expert technical body
for deciding on the possibility and extent of the revival of
weaving work in the MIIl, under the tinme bound

schedule. | find the settlenment fair and just."

The Tribunal, therefore, concluded that the settlenent of My
17, 1983 was a settlement reached between the Wrkmen and the
Managenent in the course of conciliation proceedi ngs and hence
bi nding on all the workers of the respondent-Conpany. It proceeded
to decide the reference declaring that the disputes stood settled as
between the parties by a valid and binding settlenent dated May 17,
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1983 and thus the reference had been rendered redundant. There
was no dispute surviving and no purpose was left in making the
terms of a valid and binding settlenment of 1983 as a part of the
award, as all the agreed terns should stood executed and

i mpl enented. The order of the Industrial Tribunal making the
Award is of June 12, 1987. The said Award was duly published by
the appropriate Government in the Gazette on August 10, 1987.

On Septenber 7, 1987 the appellant-Union filed an
application before the Industrial Tribunal to the effect that the only
guesti on which had been argued before the Tribunal was in relation
to the power and jurisdiction of the Conciliation Oficer to record
settl enent between the parties during the pendency of the disputes.
The question as to whether the settlenent was fair and just, and
shoul d be accepted by the Tribunal, was not argued since that
requi red evidence. It was, therefore, understood that the said
question will be decided later on in case the Tribunal held that the
Conciliation Oficer had jurisdiction to record the settlenment. Under
sone m sconception the Tribunal had determned the terns of the
settlenent to be fair and just and had passed an Award on June 12,
1987. It was, therefore, prayed that the appellant-Union be given an
opportunity to establish that the settlenment was neither just nor fair
For this purpose the Award may be recalled and the appel | ant-Uni on
be given an opportunity to establish that the settlenent is unjust and
unfair, adversely affecting a |arge nunber of worknmen. It was
prayed that the Award may be recalled which was in fact an ex-parte
Award, and the question of fairness of the settlenent be decided
after providing an opportunity to the parties to produce evidence.

This application filed by the appellant-Union was strongly
opposed by the respondent - Managenent, but the successor Presiding
Oficer of Industrial Tribunal No.lI, Delhi allowed the application.
It observed that a perusal of the order dated June 12, 1987 showed
that the then Tribunal did not make a single observation as to
whet her the settlenent dated May 17, 1983 was just and fair. No
i ssue was franed nor any evidence was recorded on that point. No
argunent was advanced and no finding was given by hi's |earned
predecessor on this point. Relying upon the judgnent of this Court
in Satnam Verna vs. Union of India : 1984 (supp) SCC 712 and
Grindlays Bank Ltd. vs. Central Government Industrial Tribuna
and others : 1980 (Supp) SCC 420 it was held that where the
Tri bunal proceeds to make an Award wi t hout notice to a party, the
Award is a nullity and, therefore, the Tribunal has not only the

power but also the duty to set aside such an ex-parte Award. It was
held that in the instant case no argunments were advanced and no
finding was given as to whether the settlenent was just and fair. In

view of its finding that the Tribunal has power to reviewits Award
even if the same is published in the Gazette, the Tribunal proceeded
to exercise its power to reviewits earlier order dated June 12, 1987.
It further framed an additional issue which is as foll ows: -

"Whet her the settlenment dated 17.5.1983 is just and fair
and if so, is it not binding on the parties?"

It further directed that only argunents shall be heard since there was
no need to record evidence on this point. Accordingly by its order

of February 19, 1990 the Industrial Tribunal decided to reviewits
earlier order and framed an additional issue as to whether the
settlenent was just and fair.

The Managenent -respondent herein preferred a wit petition
before the Hi gh Court of Del hi at New Del hi and sought quashi ng of
the order dated February 19, 1990 passed by Industrial Tribunal No.
I1, Delhi, and for declaration that the Award dated June 12, 1987
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earlier nmade by the Tribunal effectively term nated the reference
pendi ng before it. The H gh Court by its inmpugned judgnent and
order allowed the wit petition and granted the reliefs prayed for.
The judgrment and order of the High Court has been inpugned

before us in this appeal.

The core question which arises for consideration is whether
the Industrial Tribunal was justified in recalling the earlier Award
made on June 12, 1987 and in fram ng an additional issue for
adj udi cation by the Tribunal. According to the appellant the recal
of the order was fully justified in the facts of the case, while the
respondents contend to the contrary. Two issues arise for our
consi deration while considering the legality and propriety of the
Tribunal in recalling its earlier Award. Firstly - whether the
Tribunal had jurisdiction torecall its earlier order which anounted
virtually to a review of its earlier order; and secondly - whether the
Tribunal had no jurisdiction to.entertain the application for recall as
it had beconme functus offico. The H gh Court answered the first
qguestion i'n favour of the respondent-Managenent and the second in
favour of the appellant.

We shall first take up the second question nanely \026 whet her
the Tribunal was functus offico having earlier nmade an Award which
was published by the appropriate CGovernnent. It is not in dispute
that the Award was made on June 12, 1987 and was published in the
Gazette on August 10,  1987. The application for recall was nade on
Septenber 7, 1987. Under sub-section (1) of Section 17A of the Act
an Award becomes enforceable on the expiry of 30 days fromthe
date of its publication under Section 17 of the Act. Thus the Award
woul d have becone enforceable w th effect from Septenber 9,

1987. However, the application for recalling the Anward was nade

on Septenber 7, 1987 i.e. 2 days before the Award woul d have

becone enforceable in terms of sub-section (1) of Section 17A of

the Act. The High Court rightly took the view that since the
application for recall of the order was made before the Award had
beconme enforceabl e, the Tribunal had not become fuctus offico and

had jurisdiction to entertain the application for recall. This view
al so find supports fromthe judgnment of this Court in / Gindlays

Bank Ltd. vs. Central Covernment lndustrial Tribunal ‘and others
(supra). This Court after noticing the provisions of sub-section (3)
of Section 20 of the Act which provides that the proceedi ngs before
the Tribunal would be deened to continue till the date on which the
Awar d become enforceabl e under Section 17A, held that till the

Awar d becores enforceable the Tribunal retains jurisdiction over

the dispute referred to it for adjudication, and up tothat date-it has
the power to entertain the application in connection with such

di spute. The jurisdiction of the Tribunal had tobe seen on the date
of the application made to it and not the date on which it passed the
i mpugned order. The judgrment in Gindlays Bank Ltd. vs. Centra
CGovernment I ndustrial Tribunal and others (supra) has been

reiterated by this Court in Satnam Verma vs. Union of India
(supra), J.K Synthetics Ltd. vs. Collector of Central Excise : (1996)
6 SCC 92 and MP. Electricity Board vs. Harirametc. : JT 2004

(8) SC 98.

In the instant case as well we find that as on Septenber 7,
1987 the Award had not becone enforceable and, therefore, on that
date the Tribunal had jurisdiction over the disputes referred to it for
adj udi cati on. Consequently it had the power to entertain an
application in connection with such dispute. The order of recal
passed by the Tribunal on February 19, 1990, therefore, cannot be
assailed on the ground that the Tribunal had becone fuctus offico.

The question still remai ns whether the Tribunal had
jurisdiction to recall its earlier Award dated June 12, 1987. The
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Hi gh Court was of the view that in the absence of an express
provision in the Act conferring upon the Tribunal the power of
review the Tribunal could not reviewits earlier Anmard. The High
Court has relied upon the judgnents of this Court in Dr. (Snt.)

Kunt esh Gupta vs. Managenent of Hi ndu Kanya Maha Vi dyal aya,
Sitapur (U P.) and others : (1987) 4 SCC 525 and Patel Narsh
Thakershi and others vs. Pradyumansinghji Arjunsingji : AIR 1970
SC 1273 wherein this Court has clearly held that the power of
review is not an inherent power and nust be conferred by |aw either
expressly or by necessary inplication. The appellant sought to get
over this legal hurdle by relying upon the judgment of this Court in
Gindlays Bank Ltd. vs. Central Government Industrial Tribuna

and others (supra). In that case the Tribunal nade an ex-parte
Award. Respondents applied for setting aside the ex-parte Award on
the ground that they were prevented by sufficient cause from
appearing when the reference was called on for hearing. The

Tri bunal set asidethe ex-parte Award on being satisfied that there
was sufficient cause within the neaning of Order 9 Rule 13 of the
Code of Civil Procedure and accordingly set aside the ex-parte
Award. - That order was upheld by the H gh Court and thereafter in
appeal by this Court.

It was, therefore, submtted before us relying upon Gindl ays
Bank Ltd. vs. Central Government Industrial Tribunal and others
(supra) that even in the absence of an express power of review, the
Tri bunal had the power to reviewits order if sone illegality was
poi nted out. The submi ssion must be rejected as m sconceived. The
subm ssi on does not take notice of the difference between a
procedural review and a review on nerits. This Court in Gindlays
Bank Ltd. vs. Central Government |ndustrial Tribunal and others
(supra) clearly highlighted this distinction when it observed : -

"Furthermore, different considerations arise on
review. The expression 'review is usedin the two
di stinct senses, nanmely (1) a procedural review
which is either inherent or inpliedin a court or
Tribunal to set aside a pal pably erroneous order
passed under a m s-apprehension by .it, and (2) a
review on nerits when the error sought to be
corrected is one of law and is apparent on the face
of the record. It is in the latter sense that the court
in Patel Narshi Thakershi case held that no review
lies on nerits unless a statute specifically provides
for it. Qobviously when a review is sought due to a
procedural defect, the inadvertent error conmtted

by the Tribunal must be corrected ex debita
justitiae to prevent the abuse of its process, and
such power inheres in every court or Tribunal”

Applying these principles it is apparent that where a Court or
quasi judicial authority having jurisdiction to adjudicate on nerit
proceeds to do so, its judgment or order can be reviewed on nerit
only if the Court or the quasi judicial authority is vested with power
of review by express provision or by necessary inplication. ~The

procedural review belongs to a different category. In such a review,
the Court or quasi judicial authority having jurisdiction to adjudicate
proceeds to do so, but in doing so commits a procedural illegality

whi ch goes to the root of the matter and invalidates the proceeding
itself, and consequently the order passed therein. Cases where a
decision is rendered by the Court or quasi judicial authority w thout
notice to the opposite party or under a mistaken inpression that the
noti ce had been served upon the opposite party, or where a matter is
taken up for hearing and decision on a date other than the date fixed
for its hearing, are sone illustrative cases in which the power of
procedural review nmay be invoked. |In such a case the party seeking
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review or recall of the order does not have to substantiate the ground
that the order passed suffers froman error apparent on the face of
the record or any other ground which nmay justify a review. He has

to establish that the procedure foll owed by the Court or the quas
judicial authority suffered fromsuch illegality that it vitiated the
proceedi ng and invalidated the order made therein, inasnuch the
opposite party concerned was not heard for no fault of his, or that
the matter was heard and deci ded on a date other than the one fixed
for hearing of the matter which he could not attend for no fault of
his. In such cases, therefore, the matter has to be re-heard in
accordance with law wi thout going into the merit of the order

passed. The order passed is liable to be recalled and revi ewed not
because it is found to be erroneous, but because it was passed in a
proceedi ng which was itself vitiated by an error of procedure or

m st ake which went to the root of the matter and invalidated the
entire proceeding. In Gindlays Bank Ltd. vs. Central Governnent

I ndustrial Tribunal and others (supra), it was held that once it is
est abl i shed that the respondents were prevented from appearing at

the hearing due to sufficient cause, it followed that the matter nust
be re-heard and deci ded agai n

The facts of the instant case are quite different. The recall of
the Award of the Tribunal was sought not on the ground that in
passing the Award the Tribunal had committed any procedura
illegality or m stake of the nature which vitiated the proceeding
itself and consequently the Award, but on the ground that sone
mattes whi ch ought to have been considered by the Tribunal were
not duly considered. = Apparently the recall or review sought was not
a procedural review, but a review on nmerits. Such a review was not
perm ssible in the absence of a provision inthe Act conferring the
power of review on the Tribunal either expressly or by necessary
i mplication.

Learned counsel for the appellant then sought to argue that
there was no conciliation proceeding in progress when the alleged
settlenent is said to have been reached on May 17, 1983. The
subm ssion ignores the findings of fact recorded by the Tribunal in
its order dated June 12, 1987 that while the reference was pending
before the Tribunal certain events took place which conpelled the
Deputy Labour Comm ssioner-cum Conciliation Oficer to
intervene. As noticed earlier a notice of strike was served on the
Management on February 14, 1983 by one of the Unions. On the
ot her hand the Managenent gave notice on April 4, 1983 under
Section 25 FFFA of the Act for closing part of the undertaking
related to the weaving section. These facts | eave no manner of
doubt that there was |abour unrest coupled with the fear of strike and
closure. The settlenent itself recites the fact that there were series
of bipartite and tripartite nmeetings between the representatives of the
Managenent and the Unions in view of the | abour unrest and threat
of closing down the operation of the weaving departnent. Meetings
were also held in the office of the Chief Labour Conmissioner with
a viewto resolve the dispute and a neeting was thereafter held on
May 17, 1983 in the office of Shri K. Saran, Joint Chief Labour
Conmi ssi oner (Central) where the representatives of the
Managenent and the Unions participated alongwith the officers of
the Labour Depatnent which ultimtely resulted in a settlement. Al
these facts establish beyond doubt that there was | abour unrest and
the Conciliation Oficer intervened in the matter and made attenpts
to bring about a settlenment. The subnission, therefore, that no
conciliation proceeding was in progress when the settlement was
arrived at, nust be rejected.

Learned counsel for the appellant then subnitted that the
settlenent was not arrived at with the assi stance and concurrence of
the Conciliation Oficer. It was subnitted, relying upon the decision
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of this Court in : The Bata Shoe Co. (P) Ltd. vs. D.N Ganguly and
others : AIR 1961 SC 1158 that a settlenent which is nade binding
under Section 18(3) of the Act on the ground that it is arrived at in
the course of conciliation proceedings is a settlenent arrived at with
t he assi stance and concurrence of the Conciliation Oficer. Such a
settl enent brought about while conciliation proceedings are

pendi ng, are nade binding on all parties under Section 18 of the Act.
Rel i ance was placed on the judgnent of this Court in Worknen of

Ms. Delhi Coth and General MIIls Ltd. vs. The Managenent of

Ms. Delhi Coth and General MIIs Ltd. : (1969) 3 SCC 302

Learned counsel for the respondents did not dispute the |ega
position as it emerges fromthese two judgnments. It was submtted
that the facts of this case clearly establish that the Conciliation
Oficer intervened whenthere was considerabl e | abour unrest and
brought the parties to the negotiating table. Several neetings were
hel d, sone of themin the chanmbers of higher officials of the Labour
Department, and ultimately a settlenment was worked out. This is
quite apparent fromthe fact that the terns of settlenment has al so
been signed by the Conciliation Oficer, apart fromthe
representatives of the Managenent and representatives of the two
workers’ Union. W entertain-no doubt that the settlement was
brought about in the course of conciliation proceedings with the
assi stance and concurrence of the Conciliation Oficer

It was al so urged before us by the | earned counsel for the

appel | ant that the Tribunal ought to have considered, while passing
an Award on June 12, 1987, that the settlenment was just and fair and
protected the interest of the workmen. The recall of the order was
sought on the ground that thi s aspect of the matter had not been
consi dered when an Award was made in terns of the settlenent.

This was precisely the ground on which the Tribunal entertained the
application for recall and allowed it by order dated February 19,
1990. The Tribunal in our view proceeded on a factually incorrect
assumption. The H gh Court has found that the Tribunal while

making an Award in ternms of the settlenment has in clear terns
recorded its satisfaction in paragraph 25 of its order (which we have
quoted earlier in the judgnent) that the settlenment was fair-and just.
We entirely agree with the H gh Court.

It was lastly submitted that the settlenment did not resolve the

di sputes which were subject matter of reference made to the

Tri bunal. The subm ssion again proceeds on a m sreading of the
settlenent. It is no doubt true that the disputes referred to the
Tri bunal nainly arose on account of the Managenent cl osing down

a large nunber of | ooms which necessitated a curtailmnment of the
wor k force on account of which the Managenent refused to give

work to a |l arge nunber of workers. W find that C ause 3.2 of the
settlenent in terns deals with the dispute relating to the weaving
departnent and other allied departnments. This subnission
therefore, has no force

In the result we find no nmerit in this appeal and the same is
accordingly dism ssed, but with no order as to costs.




