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PETI TI ONER
B. N. NAGARAJAN AND ORS

Vs.

RESPONDENT:
STATE OF MYSORE AND ORS

DATE OF JUDGVENT:
01/ 03/ 1966

BENCH

ACT:

Constitution of India, Art. 309, proviso-Scope of.

Mysore Stale Civil Services (General Recruitnent) Rules 1957
r. 3 Provision for service rules to be made for each
servi ce-Wiether in~ absence of such rules has effect of
suspendi ng executive power of Stale under Art. 162 to nake
servi ce appointnents.

Mysor e Public Wbrks, ~ Engi neering Depart ment Servi ces
(Recruitment) Rules 1960- Consi dered-M/sore Public Service
Comm ssion (Functions) Rules, 1957-Wether statutory rules
under Art. 3009.

HEADNOTE

By notifications issued in Cctober 1958, May 1959 and Apri
1960, the Mysore Public ~Service Conmi ssion i nvited
applications for the recruitnment of 80 probati onary
Assi stant Engi neers-.- The qualifications, pay, age |limt

and other conditions for eligibility were prescribed by
these notifications.

On March 1, 1960, it was notified by the Governor, that for
direct recruitnment to appointnents and posts in the services
of the State, reservations for Scheduled Castes and
Schedul ed Tribes would be 15% and 3% and the reservation
for other backward cl asses woul d be 25%

Thereafter, in COctober and Novenber 1960, the Mysore Public
Service Comm ssion interviewed the candidates and sent a
list to the Governnent of 80 candi dates sel ected by them

On Decenber 3, 1960, the Governnent of Mysore sanctioned the
establishnment of the State Service Cadre in respect of the
Mysore Public Wrks Engi neering Department Service. ~On the
same date, in exercise of the powers conferred by the
proviso to Art. 309 the Governor made the rules/ called the
Mysor e Public Service Engineering Depart nent Service
(Recruitnment) Rules 1960. These Rul es prescribed in respect
of each category of specified posts the nethods of
recruitnment, whereby only 40% of the appointment could be
made after an interview and an oral test and al so prescribed
the mnimumaqualifications, age limts, etc. for Assistant
Engi neers whi ch were sonewhat different from those
prescribed in the earlier Notifications of the Mysore Public
Service Commission relating to the recruitnment of 80
Assi st ant Engi neers.

On Cctober 23, 1961 the CGovernor nade certain amendnents to
the 1960 Rules the effect of which was to make those rules
retrospective with effect fromMarch 1, 1958 and also, to
waive the -requirenments of the rules relating to the
per cent ages for di rect recruitnent, educati ona
qualifications, and age requirenents, etc. in respect of
direct recruitnment of Assistant Engineers for the first
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time.
Thereafter, on Cctober 31, 1961, the Governor appointed 88
candi dates as probationary Assistant Engineers. These

appoi ntnents were challenged in 16 Wit Petitions filed in
the Hi gh Court on the grounds inter alia, that (1) in view
of Rule 3 of the Mysore State Civil Services

683

(CGeneral Recruitnent) Rules, 1957, which provided that the
nmethod of recruitnment and qualifications for each State
Cvil Service shall be set forth in the rules of recruitmnent
of such service specially made in that behalf, t he
CGovernment could not recruit the Assistant Engineers without
fram ng the necessary rules; (ii) the State Governnent could
not make rul es retrospectively unless it had express powers
to do so under the relevant statute; (iii) the appointments
which were nade on Cctober 31, 1951 had to be nmade in
accordance with the 1960 Rul es but in fact were not so made;
(iv) some of the appointnents were nade nmala fide. These
wit petitions were allowed by the H gh Court.

On appeal to this Court,

HELD : The appointnents of the 88 Assistant Engineers were
validly nade in the exercise of the executive power of the
State under Art. 162 of the Constitution.

It is not obligatory under the proviso to Art. 309 to make
rul es of recruitnent etc. before a service can be
constituted or a post created or filled. The State
Covernment has executive power in relation to all mtters
with respect to which the Legislature of the State hag power
to meke |aws. It follows from this that  the State
CGovernment  will have executive power in respect of List 11
Entry 41 "State Public Services". [686 C E]

In this background, Rule 3 of the General Recruitnment Rules
of 1957 cannot be interpreted as suspending the executive
power of the State till rules of recruitnent of a | service
are specially made in that behalf. [686 G

Ram Jawaya Kapur v. State of Punjab, [1955] 2 S.C.R 225 and
T. Cajee v. K Jormanic Siem [1961] 1 S.C.R 750, /referred
to.

Even if it were to be assuned that the rules purported to be
made by the State CGovernment had no retrospective validity
the position would be that there were no statutory rules
governi ng the appoi ntment of the 88 Assistant Engi neers; but
that could not prevent the State Governnent from naking
valid appointnents in the exercise of its executive powers.
[694 P]

It cannot be said that the appoi ntnents nmade in October 1960
had to be under statutory rules made on December 3, 1960.
It took about two years for the Public Service Comm ssion to
publish notifications, interview candidates and reconrend
nanes for appoi nnent. The whol e procedure having been
followed, it <could not have been the intention- of the
CGovernment, while framing the rules, to cover appointments
made in pursuance of the recomrendations of the ' Public
Servi ce Comm ssion made in Novenber 1960 after interview ng
the candidates in Cctober 1960. [694 G 695 B]

On the facts, no mala fide or collateral object had been

proved.
The Mysore Public Service Comm ssion (Function) Rules, 1957
are not statutory rules made under Art. 309. First. the

rul es do not expressly say so; and secondly, they deal wth
the functions of the Conmm ssion rather than with the rules
regarding recruitment to services or posts. [685 E]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 430. 461 of
1964.

Appeal s fromthe judgnment and order dated October 11, 1962
of the Mysore High Court in Wit Petitions Nos. 1248, 1267,
1269, 1294-1298, 1311, 1312, 1318, 1341, 1354, 1355, 1382
and 1384.
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M C. Setalvad, S. C. Javali, 0. C WMathur, J. B. Dadachanji,
and Ra.vinder Narain, for appellants Nos. 1-4, 6-45 and 48-
76 (in

C As. Nos. 430-445 of 1964).

A K Sen, B. R L. lyengar and B. R GK Achar for
respondents Nos. 2 and 3 (in C. As. Nos. 430-445 of 1964)
and Appellants (in C. A~ Nos. 446-461 of 1964).

M K. Nambyar, S. N Andley, Rameshwar Nath and P. L.
Vohra, for respondents (in C. As. Nos. 446, 447, 449-

452, 456 and 459 of 1964).

J. B. Dadachanji, 0. C. Mathur and Ravinder Narain, for
the Intervener.

The Judgrment of the Court was delivered by

Sikri, J These appeals, by special |eave, are directed
against the judgment of ~the H gh Court of Msore at
Bangalore in 16 Wit Petitions filed before it, quashing the
notification of the Governnent bearing No. P. W 10 SAG 59
dat ed Cctober 31, 1961, and the appoi nt mrents nade thereunder
of 88 Assistant Engineers in the Public Wrks Department of
the State Governnent.

To appreci ate the argunents addressed to us on behalf of the

appel l ants and the respondents, it is necessary to give, 1in
chronol ogi cal order, the events leading up to the filing of
the above wit petitions and their  significance. On

Decenmber 12, 1957, the Governor of Mysore made rules ' called
the Msore Public Service Commission (Functions) Rules,
1957, hereinafter called the Functions Rules, relating to
the functions of the Mysore Public Service Conm ssion. Rule
3 of these rules provides for recruitment by exam nation and
r. 4 with which we are prinmarily  concerned provides for
recruitnment by selection. Rule 4 is as follows :

"When recruitnment to a service or post is to be -made by
sel ection, and consultation with the Commi ssion is required,
the Conmi ssi on shal

(1)advise the Governnent in regard to the conditions of
eligibility of candi dates;

(2)after the rules to be nade have been approved by
CGovernment and a requisition for recruitnent is received,
invite applications fromintendi ng candi dates after giving
due publicity to conditions of eligibility, nature of  com
petition, nunber of vacancies to be filled where possible,
and any other relevant naterial;

(3)consider all applications received and when “necessary
interview such candi dates as fulfil t he prescri bed
conditions and whom it considers nobst suitable for ap-
poi nt ment ;

685

Not e. - Not hi ng cont ai ned herein shall preclude the Conmi ssion
from considering the case of any candi date possessing the
prescri bed qualifications brought to its notice by
CGovernment, even if such a candidate has not applied in
response to the advertisenment of the Governnent.

(4)forward to the Appointing Authority a list consisting
of such nunber as it nmay fix, of the candidates whom the
conmi ssi on considers nost suitable for appointnent in order
of preference;

Provided that the Conmission may invite Governnent to
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nomnate an Oficer to represent the Service or the
Departnment for whomrecruitnent is being nade, to be present
at the interviewreferred to in clause (3) to assist the
Commi ssion in its work of selection.”

We may here di spose of the point whether these rules are ex-
ecutive rules or statutory rules nade under art. 309 of the
Constitution. The High Court held that "there can be little
doubt that to the extent the Rules deal with the topic of
regulating recruitnment to CGvil Services under the State,
the source of the power could only be the proviso to art.
309 of the Constitution.” In our opinion, these rules are
not rules made under art. 309. First, the rules do not
expressly say so, and secondly, the rules are dealing wth
the functions of the commi ssion rather than with |ayi ng down
the rules regarding recruitnment to services or posts. Under
art. 320 (3) of the Constitution, it is the duty of the
CGovernment to consult and the duty of the Public Service
Comm ssion to advise, inter alia "on the principles to be
followed 'in making appointnents. to civil services and
posts..... and on the suitability of candidates for such
appoi nt nents, pronotions or transfers." Sub-rule (1) of r. 4
clearly provides the sanme thing as does art. 320 (3) (b) and
the other sub-rules are really adm nistrative arrangenents
apparently arrived at -between the Conm ssion and the
Governnent as to how the Government and the Public Service
Conmi ssion will take steps to recruit persons for the State
Servi ces or posts.

To resume the narrative, on February 10, 1958, the Governor
of Msore, in exercise of the powers conferred by the
proviso so art. 309 of the Constitution, made the Msore
State Civil Services (CGeneral Recruitnent) Rules, 1957,
hereinafter called the General Recruitnment Rul'es. There is
no dispute that these are statutory rules and in so far as
they direct anything to be done in a particular way, the
CGovernment woul d have to conmply with the directions. Rule 3
of these Rules, on which reliance has been placed by the
| earned counsel for the respondents to urge that the Govel
Sup C/66-12
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cannot recruit Assistant Engineers without framng rules, is
in the follow ng terms:

"Method of recruitnent.-Recruitnent to the State Givi
Services shall be nade by conpetitive exam nation or by
pronmoti on. The method of recruitnent and qualifications for
each State Civil Service shall be as set forth in the “rules
of recruitnent of such service specially made in that
behal f."

It would be convenient to deal with this argunment at this
stage. M. Nanbiar contends that the words "shall be as set
forth in the rules of recruitnent of such service specially
made in that behalf " clearly showthat till the rules are
made in that behalf no recruitment can be nmade 'to any
service. W are unable to accept this contention. First it
is not obligatory under proviso to art. 309 to make rules of
recruitment, etc., before a service can be constituted or a
post created or filled. This is not to say that it is not
desirable that ordinarily rules should be nmde on al
matters which are susceptible of being enbodied in rules.

Secondly, the State Governnent has executive power, in
rel ation to all matters with respect to whi ch the
Legi slature of the State has power to make laws. It follows
from this that the State Governnent w Il have executive
power in respect of List |I, Entry 41, State Public
Services. It was settled by this Court in Ram Jawaya Kapur

v. The State of Punjab(l1l) that it is not necessary that
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there nmust be a law already in existence before the
executive is enabled to function and that the powers of the
executive are limted nerely to the carrying out of these
| aws. W see nothing in the terms of art. 309 of the
Constitution which abridges the power of the executive to
act under art. 162 of the Constitution without a law. It is
hardly necessary to nention that if there is a statutory
rule or an act on the natter, the executive nust abide by
that act or rule and it cannot in exercise of the executive
power under art. 162 of the Constitution ignore or act
contrary to that rule or act.

In the background of this position we are unable to inter-
pret r. 3 of the General Recruitnent Rules as suspending the
executive power of the State till rules of recruitnment of a
service are specially made in that behal f. Rul es usually
take a long time to make; various authorities have to be
consulted and it could not have been the intention of r. 3
of the General Recruitnent Rules, 1957, to halt the working
of the public departnents till rules were franed. Thi s
Court considered a simlar point inT. Cajee v. U Jormanik
Siem(2) and arrived at a simlar conclusion. The follow ng
observati ons of Wanchoo, J., who delivered the judg

(1) [21955] 2 SSC R 225. (2) [1961] 1 S.C.R 750, 762-764.
687

nment on behalf of the majority, bring out clearly the
fallacy in M. Nanbiar’s argunent:

"The Hi gh Court has taken the view that the appointnent and
succession of a Siemwas not an administrative function of
the District Council and that the District Council could
only act by making a law with the assent of the Governor so
far as the appointnent and renoval of a Siem was  concerned.
In this connection, the H gh Court relied on para 3 (1) (9g)
of the Schedul e, which lays down that the District Counci
shall have the power to make laws with respect to the
appoi nt nent and succession of Chiefs and Headnen. The High
Court seens to be of the viewthat until such a law is nmde
there could be no power of appointment of a Chief /‘or Siem
like the respondent and in consequence there would be no
power of rempval either. Wth respect, it seems to us that
the H gh Court has read far nore into para 3 (1) (g) than is
justified by its language. Paragraph 3 (1) is in fact

something like a legislative list and enumerates the
subj ects on which the District Council is conpetent to nake
| aws. Under para 3 (1) (g) it has power to nmake laws with

respect to the appointnment or succession of  Chiefs or
Headnen and this would naturally include the power to renove
them But it does not follow fromthis that the appointnent
or renmoval of a Chief is alegislative act or that no
appoi ntnent or renoval can be nade without there being first
alawto that effect."

"Further once the power of appointnent falls wthin the
power of administration of the district the power of renoval

of officers and others so appointed woul d necessarily foll ow
as a corollary. The Constitution could not have intended
that all administration in the autononmous districts should
cone to a stop till the Governor nade regul ati ons under para
19 (1) (b) or till the District Council passed |aws under
para 3 (1) (g). The Governor in the first instance and the
District Councils thereafter were vested with the power to
carry on the admnistration and that in our opinion included
the power to appoint and renove the personnel for carryinig
on admnistration. Doubt | ess when regulations are nade
under para 19 (1) (b) or laws are passed under para 3 (1)
with respect to the appointnment or renoval of the personne

of the adm nistration, the admnistrative authorities would
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passed. But fromthis it does not follow that till the

regul ations were nade or the |laws were passed, there could
be no appoi ntnent or disnissa
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of the personnel of the adm nistration. In our opinion, the
authorities concerned would at all relevant tinmes have the
power to appoint or renpve adm nistrative personnel under
the general power of adnministration vested in them by the
Si xth Schedule. The view therefore taken by the Hi gh Court
that there could be no appointnent or renoval by the
District Council wi thout a |aw having been first passed in
that behal f under para 3 (1) (g) cannot be sustained."

M. Nanbiar in this connection also relied on arts. 15 and
16 of the Constitution. He wurged that if the executive is
held to have power to nake appointnents and lay down
conditions of service without making rules in that behalf
under the proviso to art. 309, arts. 15 and 16 would be
breached 'because the appointments in that case would be
arbitrary —and dependent on the nere whimof the executive.
W are unableto hold that arts. 15-and 16 in any way | ead
us to this conclusion.” |If the Governnent advertises the
appoi nt nent s and the conditions of service of t he
appoi nt nents and makes a sel ection after advertisement there
woul d be no breach/of art. 15 or art. 16 of the Constitution
because everybody who is eligible in view of the conditions
of service would be ,entitled to be considered by the State.
In conclusion we hold that r. 3 of the General Recruitnent
Rul es, 1957, did not prevent the State fromexercising its
executive power of appointing  Assistant ~Engineers and
determ ning their conditions of service by executive order
M. Nanbiar had at one stage contended that rules existing
in the constituent parts of the new State of Mysore woul d be
avail able for recruitnment as they had been continued ' under
the States Reorgani sation Act, but it seens to us that these
rules would not be available for recruitment purposes
because the Governnent would (be recruiting Assi st ant
Engineers for the whole State and not for each of the
constituent parts of the State. W may clarify that these
remarks only deal with recruitment rules.

This brings us to the next event, and that is Notification
No E. 2666-58-9PSC dated Cctober 1, 1958, issued by the
Mysore Public Service Comrission inviting applications in
the prescribed form fromqualified Indian citizens for
recruitnment of 40 Probationary Assistant Engineers in the
Executive Cadre of the Mysore Public Works Departnment. The

Notification prescribes the qualifications, pay, age limt,
other <conditions for eligibility, fee payable and the
particulars of the candidates required to be furnished. On

March 4, 1959, the Governor of Mysore in exercise of the
powers conferred by the proviso to art. 309 prescribed the
maxi mum age limts for direct recruitment of graduates in
Engi neering for the posts of Supervisors and Assistant
Engi neers in the Mysore

689

Public Works Departnent. These age linits were to prevai
until the rules of recruitment specially applicable to
Mysore Public Wrks Department were pronul gated. The
maxi mum age limts were made retrospective. It was further
provided that "anything done or any action taken by the
Public Service Conm ssion or other authority in respect of
recruitnment of Probationary Assistant Engineers between
Septenber 1, 1958 and the date of this Notification shall be
deened to have been done or taken under the provisions of
this Notification."
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On the sane date the Secretary to the Governnment of Msore,
Public Wrks Departnent, Bangal ore, wote to the Secretary,
Public Service Conmi ssion, Bangalore, stating inter alia,
t hat;

"The Public Service Conmi ssion has already taken action to
recruit forty probationers in the Public Wrks Departnent
for being absorbed as Assistant Engineers in due course
after satisfactory conpletion of their training. | am to
request the Public Service Commission to take action
straightway to invite applications and send a list of 80
candidates in all for appointnent as Probationers in the
Departnment . "

This <clearly shows that the Governnment was aware of the
action taken by the Public Service Conmi ssion in issuing the
Notification dated Cctober 1, 1958.

After receipt of this letter, the Public Service Comm ssion
i ssued a Notification on"May 4,-1959, inviting applications
"from ~qualified Indian citizens of all cl asses for
recruitnment of 80 Probationary Assistant Engineers in the
Executive Cadre of the Mysore Public Wrks Departnent,
including the 40 posts already advertised in this office
Notification No. E-3666-58 P.S.C. dated October 1, 1958".
This Notification |aid down the qualifications, pay during
the period of probation, age limts, etc. The age linmts
prescribed were the “same as in the State Gover nirent
Notification dated /March 4, 1959. The « Public Service
Comm ssi on Noti fi cati on further i ncl uded t he usua
particulars required to be furnished by the candi dates. On
March 1, 1960, the CGovernor issued a notification containing
Order No. GAD 7 ORR 60 dated March 1, 1960, ordering "that
for direct recruitnment to appointnments and posts in the
services of the State, reservation for Schedul ed Caste and
Schedul ed Tribes shall be 15% and 3% The reservation for
ot her backward classes shall be 25 % The rest of the
appoi ntnents and posts shall befilled up on the basis of
merit and shall be open to all classes.™

The Public Service Commi ssion then issued a Notification
dated April 1, 1960, inviting applications for filling up of
various posts in the several departnments of Governnent of
Mysore, .

690

including the 80 Probationary Assistant Engineers in-the
Public Wrks Departnent. These were included in Part " A of
the Notification, and it was provided inter alia in para 22
of the Notification as follows :

"22. | MPORTANT NOTE:

(i)The vacancies detailed in Part A of the _Statenent
were previously advertised in this office notifications
noted in colum 8 against each item and such of the
candi dat es who have already applied for t he sai d
vacancy/vacancies in response to the previous notification
need not apply again. But they nmay furnish additiona
information, if any, if they so desire.

(ii)Applications already received in this office for  the
vacanci es under Part 'A will be considered on the basis  of
the revised classification issued by Governnent in their
O der No. GAD 7 ORR 60, dated the 1st March, 1960.

(iii)The qualifications, period of experience/training

or service, the mninmumand nmaxi rumage limts and all other
requirenents to be satisfied by the candidates for all the
vacanci es under Part A in the statenent shall be
determined as on the dates noted against each item of
vacancy/vacancies in colum 9 of the statenent.

(iv)Such of the candidates who do not satisfy these
conditions as on the dates noted in colum 9 of the state-
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nment in respect of Part 'A vacancies, will not be eligible
for the posts."

Colum 8 of the statenent nentions the previous notifica-
tions dated May 4, 1959 and Cctober 1, 1958, and colum 9

mentions the date "June 8, 1959". Columm 5 prescribes the
qualifications as follows :

"A degree in Engineering (Cvil or Mechanical) or an
equi val ent Exanmination. |In addition candidates nust have

al so either undergone practical training or rendered a
service in the Technical Cadre of the P.WD. for a mnimm
of 6 nonths. (A certificate to that effect issued by the
Principal of the college or superior officer under whomthey
have undergone training or are working nust acconpany the
application.”

The maxi numage limts were prescribed as under -

"33 years for Scheduled caste and schedul ed tribes, 31 years
for others, 35 years in the case of government servants
hol di ng  subst antive appoi ntments or having

691

conti nuous gover nnent service for a period of not less than
3 years."

In Cctober 1960 the Msore Public Service Conmi ssi on
i ntervi ened the candi dates and on Novenmber 2, 1960, the Com
mssion sent to the Government a list  of 80 candidates
selected by them  On Decenber 3, 1960, the Government of
Mysore sanctioned the establishnent of the State Service
Cadre in respect of Msore Public  Wrks Engi neeri ng
Department Service.  On the sane date, in exercise of the
powers conferred by the proviso to art. 309, the Governor of
Mysore made the rules <called the Msore Public Wrks
Engi neering Departnent Services (Recruitnent) Rules, 1960.
It prescribed, in respect of each category of posts
specified in colum of the Schedul e, nethods of recruitnent
and the mininmum qualifications and the period of probation

if any. For Assistant Engineers, the method of recruitnment
prescribed was 40 per cent by direct recruitnment by the
Public Service Comm ssion after interview and oral test; 50
per cent by promotion fromthe cadre of Junior Engineers,
and 10 per cent by pronotion fromthe cadre of Supervisors.
It prescribed the mnimum qualifications and age as foll ows:
"For Direct Recruitnment

Age- Not above 31 years. A pass in Cvil-—or Mechanica

Engi neering or a Certificate or Diploma fromthe Institute
of Engineers that the candi date has passed Parts A. B. ~ of
the Associate Menbership of the Institute of Engineers or
equi valent qualification with practical. training for not
| ess than 6 nmonths during or after the course.”

One G Govindaraju, Junior Engineer, filed a petition under
art. 226 of the Constitution for a mandanus to  the  State
Gover nirent prohibiting the appointrment of 80 per sons
sel ected by the Public Service Conmission. It was contended
by himthat on Decenber 3, 1960, under the proviso to art.
309 of the Constitution the Governor had made rul es
regulating the recruitment to the posts of Assi stant
Engi neers, and that under those rules, forty per cent of the
appoi ntnents alone could be nade by the Public Service
Commi ssion after an interview and an oral test. Vari ous
other arguments were urged before the H gh Court. The Ad-
vocat e- General stated before the Hi gh Court on behalf of the
State Government that the |list having been prepared by the
Public Service Commission in response to the request namde by
the State Governnent in the exercise of its executive power
which it possessed under art. 162 of the Constitution, the
State CGovernment was not bound to nake appointnents only in
accordance with that list, and that it was open to the State
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Government not to appoint any of those persons or to appoint
only those persons who, inits
692
opi nion, should be appointed anmongst them The High Court
felt that this statement nmade before it by the Advocate-
CGeneral rendered unnecessary any investigation into the
contention urged on behalf of the petitioner at that stage.
The High Court further observed as foll ows:
.5
"It would be for the State Governnent before it takes a
decision on that question, to consider the effect of Rule
4(2) of the Public Service Comm ssion (Function), Rules,
made on Decenber 10, 1957, Rules 3 and 4 of the Mysore State
Cvil Services General Recruitnent Rules, which came into
force on February 10, 1958, ‘and of the Mysore Public Wrks
Engi neering Departnment Service (Recruitnent) Rules, which
cane into force on Decenber 3, 1960, and to further consider
whetherin the lLight of those provisions, appointnents could
be nmade 'to the posts of Assistant Engineers, except in
accordance with the provisions of the Rules which cane into
force on Decenmber 3, 1960. On this question,, we should
not, in ny opinion, express any opinion at this stage."

Wth these observations, the H gh Court dismssed the peti-

tion as premature. This order was passed on Septenber 29,

1961. On Cctober 23, 1961, in exercise of the powers

conferred by the proviso to art. 309 of the Constitution and

all other powers enabling himin that behalf, the Governor
of Msore nade certain amendnments to the Mysore Public

Wor ks, Engi neering Departnent Services (Recruitment) Rules,

1960. The effect of these anendnents, if valid, was to nake

the Msore Public Wrks Engineering Departnent . Services

(Recruitnment) Rules, 1960, retrospective with effect from

the first day of March, 1958. Para 3 of this Notification

further provided:

"3. To rule 2, the follow ng proviso shall be added and

shal | be deened al ways to have been-added, nanely : -

"Provided that in respect of direct recruitnent of Assistant

Engi neers for the first time under these rules the

percentages relating to direct recruitnent and recruitnent

by pronotion specified in colum 2 of the Schedul e shall not
be applicable and the mninum qualifications and the period
of probation shall be the foll ow ng, nanmely:-

Qualifications-The candi dates nust be. a graduate in

Engi neering (Cvil or Mechanical) or nust have passed  an

equi val ent exami nation and nust have either under gone

practical training or rendered service in a technical cadre
in the Public Wrks Departnent for a mninum period
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not less than six nonths. A certificate to that -effect

issued by the Principal of the College or Superior ~Oficer

under whom he has undergone training or is working nust be
enclosed to the application

Age linmts nust not be above-

(i) 35 years in the case of Government servantsholding
appoi nt nent substantively or who have been _in
conti nuous CGovernnent service for a period of
not less than 3 years and political sufferers;

(ii)33 years in the case of candi dates belonging to Sche-

dul ed Castes and Schedul ed Tri bes;

(ii1)31 years in the case of Backward C asses;

(iv)28 years in the case of others; on the |ast date fixed

for the recei pt of applications.

Peri od of Probation.-Two years."

On Cctober 31, 1961, the CGovernor of Mysore appointed 88

candi dates as Probationary Assistant Engineers in t he
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Mysor e. Public Works Departnent and it is t hese
appoi ntnents that were challenged before the Msore High
Court in the 16 wit petitions nentioned in the beginning of
this judgnent.

M. Setal vad contends that under the proviso to art. 309 the
CGovernor is entitled to make retrospective rules and the
position of the Government while acting under the proviso to
art. 309 is in no way different fromthe powers conferred on
the legislature under art. 309 read with arts. 245 and 246
and item41 of List 11. M. Setalvad further contends that
t he CGovernment is not acting as a delegate of any
| egislature while exercising powers under the proviso to
art. 309; it is exercising a power conferred by the
Constitution directly on the executive and the Constitution
has not prescribed any guiding principles to be followed by
the State Governnment while it is exercising powers under the
proviso toart. 309, because the Constitution treats it
havi ng the same powers as the legislature. He further says
that the State Governnent can amend and repeat any existing
law relating to State Services continued in force by art.
313 of the Constitution. He urges that if the Constitution
makers had intended to place any fetters on the powers of
the State CGovernnment under the proviso, these would have
been nmentioned specifically, and he says that we cannot
treat it on the sane basis as delegated |egislation and,
therefore,. even if it be the law, which he does not
concede, that the executive when acting as a del egate under
an act of Parliament or an act of ~a State  Legislature,
cannot rmake rules retrospectively, this principle does not
apply to the exercise of powers-under the proviso, to art.
309 of the Constitution
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M. Nanbi ar contends that under an act of Parliament or an
act of a State Legislature the executive cannot frane ' rul es
retrospectively unless the act specifically enpowers it to
do so. According to himthe position is the same under the
proviso to art. 309. In our opinion, it is not necessary to
decide this point in these cases because we are of ‘the view
that the appeal can be disposed. of on another ground.
Assumi ng for the sake of argunent that M. Nanbiar is right
that the Msore State CGovernment could not nmake rules
retrospectively and that the rules are thus void, so far as
they operate retrospectively, we nust ignore these rules and
see whether the appointnents nade on Cctober 31, 1961, can
be uphel d. We have cone to the conclusion that these
appoi ntnents can be considered to have been validly made in
exerci se of the executive power of the State under art. 162
of the Constitution. The three notifications issued by the
Public Service Conm ssion on Cctober 1, 1958, May 4, /1959
and April 1, 1960, nmust be treated to have been issued wth
the consent of the State Governnent. These notifications
are not rules nade under art. 309 of the Constitution, as
cont ended by M. Nanbiar; they are nere executive
notifications issued by the Public Service Conmm ssion  at
least with the inplied consent of the State Governnment. The
passage reproduced above fromthe letter of the Governnent
dated March, 4, 1959, clearly shows .that the Government was
wel | aware of what the Public Service Comm ssion was doing.
It was aware of the action being taken by the Public Service
Conmi ssion, and indeed, it can safely be assuned that the
Government was aware of each step being taken by the Public
Service Comm ssion including the publication of t hese
notifications. The position is that if we accept M.
Nanbi ar’ s arguments that these rules purported to be nmade by
the Msore State Governnent had no retrospective validity,
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there were no statutory rules to govern the appointnent of
the 88 persons as Assistant Engi neers. W have already held
that the Mysore State Civil Service (Ceneral Recruitnent)
Rul es, 1957, did not debar the Governnment from nmaking
appoi ntnents wi t hout maeking statutory rules. Therefore, we
hol d that these appointnents were validly made.

M. Nanbi ar sought to inpeach the appointnments on another
ground. He said that the appointnents violated Msore
Public Wrks Engi neering Departnment Services (Recruitnent)
Rul es, 1960, dated Decenber 3, 1960, because the
appoi nt nents were made on October 31, 1961, and according to
him these appointnents had also to be nade under the
statutory rules made on Decenber 3, 1960. W are unable to
sustain this contention because it took about two years for
the Public Service Commission to publish notifications,
i nterview candidates and recommend names for appointnent.
The whol e procedure having been
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followed, it could not have been the intention of the
CGovernment ~while framing the rules to cover appointnents
made in pursuance of the recommendations of the Public
Servi ce Conmi ssion nade - in Novenber 1960 after interview ng
candi dates in Cctober 1960.

It was urged in the alternative that the advertisenent made
by the Public Service Conm ssion notification dated April 1,
1960 was different fromthe rules of March 4, 1959, in the

matter of fixing the age limts, i.e., while the rules
provi ded 28 years as the maxi mum age in the case of others,
the notification provided the maxinmum age as 31 years. In

our view the respondents are not entitled to make a
grievance of this difference because there is nothing on the
record to show that the ages of those appoi nted were agai nst
the rules of March 4, 1959. The | earned counsel ‘has not
been able to satisfy us that they have suffered in any
manner because of this difference in age.

There renmi ns one question and that is the question of nmala
fides which was alleged in the petition. There 'were 16
petitions but we will take the allegations from the /first
petition. Paras 16 and 17 in Wit Petition No. 1248 of
1961, before the High Court, in which the allegations of
mal a fi des have been nade read as under

"Further selection made by the Public Service Comrission is
arbitrary and nmmde out of collateral consi derati ons.
Anmongst the sel ected candidates, the following viz., (1) Sri
D. C Channe Gowda, who is the son-inlaw of the 2nd menber
of the Public Service Conmm ssion, an ordinary B.E. G aduate
with only 49% of marks; (2) Sri Kencharase Gowda, who is the
sister’s son-inlaw, an ordinary B. E. have been selected to
the exclusion of nyself and several others, who had superior
qualification, both academi cally and by virtue of seniority
in service.

17.Simlarly, relations of proninent menbers of the '|oca
Legislature and of Parliament, relations of high placed
officials including a Mnister and an ex-M ni ster have  been
sel ected. "

The Chairnan of the Mysore Public Service Commssion filed a
counter-affidavit and replied to the above paras 16 and 17
as follows:

" 3. Paragraph 16 of the Petitioner’s affidavit-The
statenment that the selection made was arbitrary and made out
of collateral considerations is incorrect. It is true that
Shri D. C. Channe Gowda was anobng the candi dates sel ected.
The then Second Menber of the
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Public Service Conm ssion abstained from participating in
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the interview of that candidate. | was not aware at the
time of the selection, of the relationship of Kencharase
Gowda, Shri T. Krishna, Shri Hanune Gowda and Shri M N
Narase CGCowda to the then Second Menber of the Public Service
Conmi ssi on. The then Second Menber of the Public Service
Conmi ssion, Shri M K Appajappa is since dead. The
dom nant factor in making the selection was the performance
of the candidate at the interview and the nmarks secured by
the candidate in the Degree Exanination was only one of the
factors that was taken into, consideration

4. Par agraph 17 of the Petitioner’s Affidavit-l was not aware
of the relationship, if any, of the candidates to proni nent
menbers of the local Legislature and of Parliament or of
high placed officials including a Mnister and an ex-
M ni ster. I subnmit that it is also incorrect to suggest
t hat the selections were. influenced by any such
rel ati onship".

The High Court found it unnecessary to investigate this nat-
ter because it felt that the selections inpugned were in-
valid on ‘other grounds, but it observed as follows:

"There is no denying the fact that the facts stated in the
pl eadi ngs, especially in thelight of the manner in which
they are traversed inthe counter affidavit of the Chairman
of the Public Service  Conmission, do raise a strong
suspi cion."

The High Court might well have abstai ned fromexpressing its
strong suspicion if it was not going to give-its final views
on the question of nalafides. W are unable to appreciate
that the manner in which the  counter-affidavit of the
Chai rman of the Public Service Conm ssion is expressed calls
for any cooment. |In para 15 of the affidavit in support of
Wit Petition No. 1269 of 1961 nore details are given of the
sel ected candidates and the counter-affidavit filed by the
Chai rman of the Public Service Conmission is common to al
the petitions. But even so, the details nmentioned did not
call for any detailed reply. For exanple, it was alleged in
para 15 that one Shri D.C. Channe Gowda who is the/ son-in-
law of the Second Member of the Public Service Comm ssion
Shri  Appajappa, was an ordinary B.-E. Graduate with only
49.8 % marks. But even if he had only 49.8 %of the marks,
this is not conclusive to show that he shoul d not -have been
sel ect ed because the whol e obj ect of interviewi ng candi dates
is to judge their eligibility or suitability apart from the
standard displayed by themin the witten exam nation. We
are unable to hold that on these facts any nala fides or
col l ateral object has been proved.
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In the result the appeals both of the State and the other
appel l ants are allowed and judgrment of the H gh  Court set
aside. We may nention that sone of the appellants have not
prosecuted their appeals but there is no reason “why they
shoul d not have the benefit of this judgnment, and exercising
our powers under art. 142 of the Constitution, we direct
that in order to do conplete justice they should al so have
the benefit of the judgnent given by us. There will be  no
order as to costs.

Appeal s al | owed.
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