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PETI TI ONER
STATE OF GUIJARAT

Vs.

RESPONDENT:
JAGANBHAI BHAGWANBHAI

DATE OF JUDGVENT:
16/ 02/ 1966

BENCH
RAMASWAM , V.
BENCH
RAMASWAM , V.
SUBBARAO, K.

ClI TATI ON
1966 Al R'1633 1966 SCR (3) 623

ACT:

Bonbay Prevention of “Ganmbling Act, 1887 (Bom 4 of 1887),
ss.3 &7-Necessity of expert to prove articles seized whether
"instrunents of gaining"-Evidence of officer to whom warrant
i ssued--Corroboration if necessary.

HEADNOTE:

The respondent was charged under ss. 4 and 5 of the Bonbay
Prevention of Ganbling Act, on the allegation that  be was
found accepting bets on American futures, and on.  being
searched currency notes and two -slips, on which Anerican

Futures wore recorded, were found. The trial, Magistrate
acquitted the respondent, which was confirmed, on appeal, by
the High Court. |In appeal to this Court the appellant-State

contended that it was not necessary to exami ne an expert to
corroborate the evidence of the prosecuting sub-Inspector
that the articles seized were "instruments of ganming" and
that the evidence of the Police Inspector to whom the
warrant was issued under s. 6 of the Act did not require
corroboration, in each and -.very case

HELD : The contentions are well founded and nust be accepted
as correct.

There is nothing in the Act to suggest that in order to
prove that the articles seized are "instruments of gam ne
it is the duty of the prosecution to exam ne an expert in
every case. It is open to the prosecution to prove that the
articles seized are instrunments of gami ag by proper evidence
and it is not necessary to exam ne an expert for the purpose
in each and every case

It is also not proper to make a distinction between the
evidence of an officer who makes a conplaint wunder the
proviso to s. 6 of the Act and to whom a warrant issued for
search and the evidence of a person to whom a warrant
is issued but who nmakes no such conpl ai nt under the proviso.
The question as to whether the evidence of the person who
executes the warrant requires corroboration depends on the
facts and circunstances of each case and no | ega
distinction, can be nade nerely because the person who
executes the warrant happens to be the person who nmakes the
conplaint under the proviso to s. 6 of the Act to the Com
m ssioner of Police or to the Magistrate. [616 A-(
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JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crimnal Appeal No . 167 of
1964.

Appeal fromthe judgnent and order Novenber 4, 1963 of the
Gujarat H gh Court in Crimnal Appeal No. 734 of 1962.

G S. Patwardhan, R N Sachthey and B.R G K Achar, for
the appel |l ant.

The respondent did not appear.

614

The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought by the State of Gujarat
agai nst the judgnment of the High Court of CGujarat at Ahneda-
bad dated Novenber 4, 1963 .in Criminal Appeal No. 734 of
1962.

The respondent was charged in.the Court of the Judicia
Magi strate First O ass, Bul sar under ss. 4 and 5 of the
Bonbay Prevention of Ganbling Act, 1887 (Bonbay Act [V of
1887), - hereinafter called the 'Act’. The case of the
prosecution was that on January 31, 1962 at about 9 p.m the
respondent was found accepting bets on American futures. On
bei ng searched in the presence of panchas currency notes of
Rs. 119/- and two slips on which Anmeri-can futures were
recorded were found. ~The trying Magistrate, however, held
that slips were not "instrunents of gaming" wthin ,the
meaning of s. 7 of the Act. The Magistrate was also not
satisfied that the police officer who carried out the search
and .seized the articles had reasonable grounds to believe
that the slips and other —articles recovered from the
respondent were instrunments of gaming. The Magistrate held
that the presunption under s. 7 of the Act ~could not be
rai sed. The respondent was, therefore, acquitted of the
charge. Against the order of acquittal the State of Cujarat
preferred an appeal to the Hgh Court of GQujarat at
Ahrmedabad in Crimnal Appeal No. 734 of 1962. The appea
was di smssed by Raju, J. on Novenmber 4, 1963.

In support of this appeal M. Patwardhan submitted 'that the
Hi gh Court was in error in holding that it is necessary to
exam ne an expert to corroborate the evidence of the
prosecuting Sub-lnspector that the articles seized were
"instrunents of gaming". It was also contended by Counse
that the High Court was not right in taking the view that
the evidence of the Police Inspector to whomthe warrant was
i ssued under s. 6 of the Act required corroboration in  each

and every case. In our opinion, both the contentions of M.
Pat war dhan are wel | -founded and rnust be
Secti on 3 of the Act defines the expression  "instruments

of gamng" as including any article used or intended to be
used as a subject or nmeans of gam ng, any docunment used or
intended to be used as a register or record or evidence of
any gaming, the proceeds of any ganing, and any w nniings or
prizes in noney or ,otherw se distributed or intended to be
distributed in respect of ,any gamng. Section 6 provides
for entry and search by police officers in gamng houses.
Section 6(1) states:

"6. (1) It shall be lawful for a Police Oficer-

(i) in any area for which a Conmi ssioner of Police has been
appoi nted not bel ow the rank of a Sub-Inspector and either
enpower ed by general order in witing or

615

authorized in each case by special warrant issued by the
Comm ssi oner of Police, and

(ii) elsewhere not belowthe rank of a Sub-Inspector of
Pol i ce authorised by special warrant issued in each case by
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a District Magistrate or Sub-Divisional Magistrate or by a
Tal uka Magi strate specially enpowered by t he State
Covernment in this behalf or by a Superintendent of Police
or by an Assistant or Deputy Superintendent of Police
especially enpowered by the State Government in this

behal f, and

(iii) wi t hout prejudice to the provision in clause (ii)
above, in such other area as the State Governnent may,
by notification in the Oficial Gazette, specify in this
behal f, not bel ow the rank of a Sub-Inspector and enpowered
by general order in witing issued by the District
Magi strate

(a) to enter, with the assistance of such persons as may be
found necessary, by night or by day, and by force, if
necessary, any house, room or place which he has reason to
suspect is used as a comon gam ng- house.

(b) to search all parts of the house, room or place which
he shall  have so entered, when he shall have reason to
suspect that any instunents of gam ng are conceal ed therein
and al so the persons whom he shall find therein whether such
persons are then actually gam ng or not,

(c) to take into custody and bring before a Magi strate al
such persons,

(d) to seize all things which are reasonably suspected to
have been wused or intended to be used for the purpose of
ganm ng, and which are found therein

Section 7 of the Act relates to presunptive proof of keeping
or gaming in common gam ng-house. Section 7 provides as
foll ows:

"7. Wen any instrument of gaming has been-seized in any
house, room or place entered under section 6 or about the
person of anyone found therein, and in the case of any ot her
thing so seized if the court is satisfiedthat the " Police
of ficer who entered such house, roomor place had reasonabl e
grounds for suspecting that the thing so seized was an
instrument of gam ng, the seizureof such instrunent or
thing shall be evidence, until the contrary is proved, that
such house, roomor place is used as a compn gam ng- house
and the persons found therein were then present for the
pur pose of ganming, although no gam ng was actually seen
616

by the Magistrate or the Police officer or by any person
acting under the authority of either of them

There is nothing in the Act to suggest that in —order to
prove that the articles seized are "instrunents-of gam ng"
it is the duty of the prosecution to exam ne an expert in
every case. It is open to the prosecution to prove that the
articles seized are instruments of gam ng by proper evidence
and it is, not necessary to examne an expert for’  the
purpose in each and every case. It is also not proper to
make a distinction between the evidence of an officer who
makes a conplaint under the proviso to s. 6 of the Act and
to whom a warrant is issued for search and the evi dence of a
person to whoma warrant is issued but who makes no  such
conpl ai nt under the proviso. The question as to whether the
evidence of the person who executes the warrant requires
corroboration depends on the facts and circunstances of each
case and no | egal distinction can be made nerely because the
person who executes the warrant happens to be the person who
makes the conplaint under the proviso to s. 6 of the Act to
the Conmi ssioner of Police or to the Magistrate.
We do not, however, propose to interfere with the order of
acquittal in this case, because the offence is petty and the
of fence was conmitted several years back. We accordingly
di sm ss the appeal
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Appeal
617

di sm ssed.




