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The question which has been raised in this Cvil Appeal appears to
have been considered by different Hi gh Courts which have expressed
di vergent views in'the matter. The said question has cone up before this
Court for consideration to resolve the anonmal ous situation

The dispute in the instant caseis with regard to disallowance of a sum
of Rs.31,38,017/- for the Assessment Year 1994-1995, which sum was
claimed by the assessee as expenses towards rent, repairs, depreciation and
mai nt enance of a guest house which was purportedly used in connection
wi th the business of the conpany.

Chapter |1V of the Incone Tax Act, 1961 (hereinafter referred to as
"the Act’), deals with conmputation of total inconme and is divided into severa
parts. Part 'D, beginning with Section 28, deals with profits and gai ns of
busi ness or profession. Sections 30 to 36 relate to certain deductions which
are allowed inter alia, on account of rent, rates, taxes, repairs and insurance
in respect of prem ses and buildings used for the purposes of business or
prof essi on and incl udes

a) where the prem ses are occupi ed by the assessee-

(1) as a tenant, the rent paid for such
prem ses; and further if he has

undertaken to bear the cost of

repairs to the prem ses, the anount

pai d on account of such repairs;

(ii) ot herwi se than as a tenant, the
amount paid by himon account of

current repairs to the prem ses;

(b) any sums paid on account of rent, rates, |ocal rates,
nmuni ci pal taxes;

(c) the anount of any prem ses paid in respect of
i nsurance agai nst risk of damage destruction of the
prem ses paid in respect of insurance against risk

of dammge destruction of the prem ses.

In the explanation to Section 30, it has been indicated that the

amounts paid on account of the itens indicated above shall not

i ncl ude any expenditure in the nature of capital expenditure.
Sections 31 and 32 deal with the anpunts which are allowabl e

in respect of repairs and insurance of nmachinery, plant and furniture
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used for the purposes of the business or profession and in respect of
depreciation of buildings, machinery, plant or furniture, being tangible
assets along with other intangi ble assets.

The facts involved in this case do not attract the provisions of
Sections 30 to 36 of the Act, but have been referred to on account of
ref erence nade thereto under Section 37 of the Act which is inportant
for our purpose. In order to appreciate the argunments advanced on
behal f of the appellant, the provisions of Section 37 as they stood
during the rel evant assessnment year are set out herein below:-

CGeneral .

"37(1) Any expenditure (not being expenditure of the nature

described in Sections 30 to 36 and not being in the nature of capita
expendi ture or personal expenses of the assessee), laid out or
expended wholly and exclusively for the purposes of the business or
prof ession shall be allowed in conputing the i ncone chargeabl e

under the head "profits and gains of business or profession”.

(2) Not wi thst andi ng anyt hi ng contai ned in sub-section (1),

no expenditure in the nature of entertainnent expenditure shall be
allowed in the case of a conpany, which exceeds the aggregate
amount conput ed as hereunder: -

i) Onthe first

Rs. 10, 00, 000/ - of the profits
and gai ns of the business
(conput ed before nmaking any

al  owance under Section 33 [or
Section 33A] or in respect of
ent ertai nnent expenditure)

At the rate of 1 per cent or
Rs. 5, 000/ - whi chever is higher
ii) On the next Rs. 40,00, 000/-
of the profits and gains of the
busi ness (computed in the
manner af or esai d)

At the rate of 3 = per cent;
iii) On the next

Rs. 1, 20, 00, 000/ - of the profits
and gai ns of the business
(conmputed in the nmanner

af or esai d)

At the rate of 4 = per cent;
iv) On the balance of the
profits and gains of the

busi ness (computed in the
manner af or esai d)

Ni

(2A) Notwithstandi ng anything contai ned in sub-Section(l) or
sub- Section (2), no allowance shall be made in respect of so nuch of
the expenditure in the nature of entertai nment expenditure incurred by
any assessee during any previous year which expires after the 30th day
of Septenber, 1967, as is in excess of the aggregate anpbunt conputed
as hereunder: -

i) On the first Rs.10, 00,000/ -
of the profits and gains of the
busi ness or profession
(conput ed before nmaking any

al | owance under [ Section

32A or] Section 33 or Section
33A or in respect of

ent ert ai nnent expenditure)
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At the rate of = per cent or
Rs. 5, 000/ - whi chever is higher
ii) On the next Rs.40, 00, 000/ -
of the profits and gains of the
busi ness or profession
(conmputed in the nmanner

af or esai d)

At the rate of < per cent;

iii) On the balance of profits
and gai ns of the business or
prof ession (conputed in the
manner af oresaid

At the rate of 1/8 per cent.

So, however, that the all owance shall in no case exceed
Rs. 50, 000/ -.

Provi ded that where the previous year of any assessee falls

partly before and partly after the 30th day of Septenber, 1967, the
al  owance-in respect of such expenditure incurred during the

previ ous year shall not exceed-

a) In the case of a conpany-

i) in respect of such expenditure incurred before the 1st day of
Cct ober, 1967, the sum which bears tothe aggregate anount

conputer at the rate or rates specified in sub-Section (2), the sane
proportion as the nunber of days conprised in the period

commenci ng on the 1st day of such previous year and ending with

the 30th day of Septenber, 1967, bears to the total nunber of days

in the previous year;

ii) in respect of such expenditure incurred after the 30th day

of Septenber, 1967, the sum which bears to the aggregate anount
conputed at the rate or rates specified in this sub-section, the sane
proportion as the number of days conprised in the period

conmenci ng on the 1st day of COctober, 1967, and ending with the

| ast day of the previous year bears to the total nunber of days in
the previous year;

(b) in any other case-

i) in respect of such expenditure incurred before the 1st
day of Cctober, 1967, the anmpunt admi ssible under sub-section
(1);

ii) in respect of such expenditure incurred after the 30th

day of Septenber, 1967, the sum which bears to the aggregate
amount conputed at the rate or rates specified in this sub-section
the same proportion as the nunber of days conprised in the period
conmenci ng on the 1st day of COctober, 1967, and ending with the

| ast day of the previous year bears to the total number of days in
t he previous year.

[ Expl anation 1] : For the purposes of this ‘entertai nnent
expendi ture’ includes-

i) the anobunt of any allowance in the nature of

entertai nment all owance paid by the assessee to any enpl oyee

or other person after the 29th of February, 1968;

i) the ampbunt of any expenditure in the nature of

entertai nnent expenditure [not being expenditure incurred out

of an all owance of the nature referred to in Clause (i) incurred
after the 29th day of February, 1968, for the purposes of the
busi ness or profession of the assessee by any enpl oyee or

ot her person).
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Expl anation 2 : For the renoval of doubts, it is hereby

declared that for the purposes of this sub-section and sub-section
(2B), as it stood before the 1st day of April 1977, ‘'entertainnent
expendi ture’ includes expenditure on provision of hospitality of
every kind by the assessee to any person, whether by way of

provi sion of food or beverages or in any other nanner whatsoever
and whet her or not such provision is nmade by reason of any

express or inplied contract or custom or usage of trade, but does
not include expenditure on food or beverages provided by the
assessee to his enployees in office, factory or other place of their
wor k.

(2B) Notwithstandi ng anything contained in sub-section (1), no

al  owance shall be made in respect of expenditure incurred by an
assessee on advertisement in any souvenir, brochure, tract,
panphl et or the |like published by a political party.

(3) Not wi t hst andi ng anyt hi ng contai ned in sub-section (1), any
expenditure incurred by an assessee after the 31st of March, 1964,
on advertisenent or on nmaintenance of any residentia
accommodation-includi ng any accompdation in the nature of a

guest house or in connection with travelling by an enpl oyee or any
ot her person (including hotel expenses or all owances paid in
connection with such travelling) shall be allowed only to the
extent, and subject to such conditions, if any, as may be prescri bed.

(3A) Notwithstandi ng anyt hing contained in sub-section (1),
where the expenditure or, as the case may be, the aggregate
expenditure incurred by an assessee on any one or nore of the
items specified in sub-section (3B) exceeds one hundred thousand
rupees, twenty per cent of such excess shall not be allowed as
deduction in conputing the inconme chargeabl e under the head
‘profits and gains’ of business or profession

(3B) The expenditure referred to in sub-section (3A) is that
incurred on \026

i) advertisenent, publicity and sal es pronotion, or
ii) runni ng and nmai ntenance of aircraft and notor cars; or
iii) payments made to hotel.

Expl anation : for the purposes of sub-sections (3A) and (3B)
\ 026

a) the expenditure specified in clause (i) to clause (iii) of
sub-section (3B) shall be aggregate anpbunt of expenditure

i ncurred by the assessee as reduced by so nmuch of “such
expenditure as is not allowed under any other provisions of

this Act;

b) expendi ture on advertisenent, publicity and sal es
pronmoti on shall not include renuneration paid to enployees of the
assessee engaged in one or nmore of the said activities;

c) Expendi ture on runni ng and nmi nt enance of aircraft and
notor cars shall include \026

i) expenditure incurred on chartering any aircraft and
expenditure on hire charges for engaging cars plied for hire;

i) conveyance all owance paid to enpl oyees and, where the
assessee i s a conpany, conveyance all owance paid to its directors
al so.

(3C) Nothing contained in sub-section (3A) shall apply in respect
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of expenditure incurred by an assessee, being a donestic conpany
as defined in clause (2) of Section 80B, or a person (other than a
conpany) who is resident in India in respect of expenditure

i ncurred wholly and excl usively on \026

i) advertisenent, publicity and sal es pronotion outside

India in respect of the goods, services or facilities which the
assessee deals in or provides in the course of his business;

ii) runni ng and nmai ntenance of nmotor cars in any branch

of fice or agency nmintained outside India for the pronotion of the
sal e outside India of such goods, services or facilities.

(3D) No disallowance under sub-section (3A) shall be nade-

i) in the case of an assessee engaged in the business of
operation of aircraft, in respect of expenditure incurred on running
and maintenance of such aircraft;

i) in the case of an assessee engaged in the business of
runni ng . nmotor cars on hire, in respect of expenditure incurred in
runni ng and nmaintenance of such notor cars.

(4) Not wi t hst andi ng anyt hi ng contained in sub-section (i) or sub-
section (3) \026

i) no all owance shall be nmade i nrespect of any expenditure
incurred by the assessee after the 28th day of February, 1970, on
the mai ntenance of any residential accomobdation in the nature of
a guest house (such residential acconmodati on being hereafter in
this sub-section referred to as "guest house");

i) inrelation to the assessment year commencing on the 1st
day of April, 1971, or any subsequent assessnent year,; no

al |l owance shall be nade in respect of depreciation of any building
used as a guest house or depreciation of any assets in a guest
house:

Provi ded that the aggregate of the expenditure referred to in
clause (i) and the amount of any depreciation referred to in clause
(ii) shall, for the purposes of this sub-section, be reduced by the
amount, if any, received from persons using guest house:

Provided further that nothing in this sub-section shall apply in
relation to any guest-house naintained as a holiday home if such
guest - house-

(a) i s maintai ned by an assessee who was throughout the
previ ous year enployed not |ess than one hundred whole-tine

enpl oyees in a business or profession carried on by hint and

(b) is intended for the exclusive use of such enpl oyees while
on | eave.

Expl anation - For the purposes of this sub-section \026

(i) residential accommodation in the nature of a guest-

house shal |l include accomodation hired or reserved by the

assessee in a hotel for the period exceeding one hundred and

ei ghty-two days during the previous year; and

(ii) the expenditure incurred on the maintenance of a

guest-house shall, in a case where the residential accommodation

has been hired by the assessee, include also the rent paid in respect
of such accommodati on

(5) For the renoval of doubts, it is hereby declared that any
acconmodat i on, by what ever name call ed, maintained, hired,
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reserved or otherw se arranged by the assessee for the purpose of
providi ng | odgi ng or boarding and | odging to any person

(i ncluding any enpl oyee or, where the assessee is a conpany, also
any director of, or the holder of any other office in, the conpany),
on tour or visit to the place at which such accomodation is
situated, is accommodation in the nature of a guest-house within
the neani ng of sub-section (4)."

The af oresaid provision of the Income Tax Act has undergone
several changes fromtime to time and sone of the portions, which are
rel evant for a decision in this case have since been omtted. However,
it may be of interest to note that Sub-section (1) of Section 37 was
brought on the statute book in 1964 and underwent several other
changes thereafter. Sub-section (3) of Section 37 was inserted by the
Fi nance Act 1964 with effect from 1st April, 1964 and was, thereafter,
omtted by the Finance Act, 1997 with effect from 1st April, 1998.

Simlarly Sub-section (4) was inserted by the Finance Act 1970
with effect from1lst April, 1970 and was, thereafter, omtted by the
Fi nance Act, 1997 with effect from 1st April, 1998.

As will be apparent from a readi ng of Sub-section (1) of
Section 37 of the Act, any expenditure not being expenditure of the
nature described in Sections 30 to 36, inter alia, allowed and expended
whol Iy and excl usively for the purposes of business or profession, is
to be allowed in conputing the income chargeabl e under the heading
"profits and gai ns of business or profession®. In other words, Section
37 is to be read to the exclusion of the anpunts all owabl e under
Sections 30 to 36.

Al t hough, the expression "prem ses used for the purposes of the
busi ness or profession" has been used along with the expression
"buil dings and furniture" under Sections 30, 31 and 32 of the Act, for
the first tinme the expression "residential -accommpdati on incl udi ng
any accommodation in the nature of a guest house" has been used in
Sub-section (3) of Section 37 of the Act. As will be seen, Sub-section
(3) of Section 37 indicates that notw thstandi ng anything contained in
Sub-section (1) any expenditureincurred by an assessee after 31st of
March, 1964, inter alia, on naintenance of any residentia
accommodation in the nature of a guest house and  hotel expenses,
woul d be allowed only to the extent and subject to such conditions, if
any, as mmy be prescribed.

Sub-section (4), which was inserted in the statute book with
effect from1lst April, 1970, is specific and provides that
not wi t hst andi ng anyt hi ng contained in Sub-section (1) and Sub-
section (3) no allowance shall be nmade in respect of any expenditure
incurred by the assessee after 28th February, 1970, on the mai ntenance
of any residential accomodation in the nature of ‘guest house and no
al  owance shall be made in respect of depreciation of any building
used as a guest house or depreciation of any assets in the guest house.
However, a guest house nmi ntai ned as holiday hone in the
ci rcunst ances i ndi cated have been excluded fromthe purview of  Sub-
section (4) referred to herei nabove.

I nasmuch as, doubts still remai ned regardi ng the nature of
acconmpdati on used as a guest house by the conpani es, Sub-section
(5) was included in Section 37 by the Finance Act in 1983 with effect
fromilst April 1979 and was subsequently omtted by the Finance Act,
1997 with effect from1st April, 1998. At the relevant point of tine,
nanely, the assessnent year 1994-1995, all the aforesaid provisions
of Section 37 were available and, therefore, applicable to the case of
the appel | ant - conpany.

Dr. Debi Prasad Pal, |earned senior counsel, appearing on
behal f of the conmpany, urged that Sections 30 to 32 deal with specific
types of expenditure which are allowable in terns of the said
provi si ons, whereas Section 37 deals with all other expenditure, not
bei ng expenditure described in Sections 30 to 36 of the Act, subject to
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t he conditions:

(a) the expenditure nust not be of a capital expenditure;
(b) expendi ture nust not be of a personal nature; and
(c) the expenditure nust be incurred wholly and exclusively for

the purposes of business.

Dr. Pal also urged that Section 37 contains general provisions

al | owi ng deductions in respect of expenditure not included within
Sections 30 to 36 of the Act. Dr Pal also urged that since expenditure
incurred by the assessee towards paynent of rent, rates, taxes, repairs
and insurance of prem ses, buildings and furniture used for the

pur poses of the business or profession has been provided for
specifically under Sections 30, 31 and 32 of the Act, by virtue of the
non- obstante cl ause used in Sub-section (1) of Section 37 such

expenses could not again be referable to Section 37 and the different
provi si ons thereof. In other words, Dr. Pal urged that since the

af oresai d expenses had been specifically allowed to be deducted the
sai d benefit could not be taken away by the including of the
expression "residential acconmmpdation including any accombdati on

in the nature of a guest house" in Sub-section (3) of Section 37 of the
said Act.

Dr. Pal then urged that having allowed a partial benefit, it could
not have been the intention of the Legislature to take away the entire
benefit by incorporating  Sub-section (4) with effect from 1st April
1970. It was urged that such a view woul d be borne out fromthe fact
that the provisions relating to the restrictions inposed with regard to
expenses incurred towards the naintenance and ot her expenditure of
guest houses run by conpani es, were sought to be omitted with effect
fromilst April, 1998.

Dr. Pal urged that the interpretation regarding the allowability
of rents, repairs, insurance and mai ntenance expenses of guest houses
under Section 37(3) of the Act fall for consideration of the Bonbay
H gh Court in Conmi ssioner of |Income Tax vs. Chase Bright Stee
Limted., reported in (1989) 177 I TR 124, wherein it was held that
busi ness expenditure, such as rent for pren ses used as a guest house
and anmounts spent on repairs to furniture used therein, could not be
di sal | owed under Section 37(3) of ‘the Act, inasnuch as the sane had
been al |l owed under Sections 30 and 31 of the Act.

Dr. Pal also referred to another decision of the Bonmbay Hi gh
Court in Century Spinning and Manufacturing Co. Ltd. vs.

Comm ssi oner of Income Tax, reported in (1991) 189 I TR 660, where
following its earlier decision in the case of Chase Bright Steel Private
Ltd. (supra), it was held that Sub-Section (4) of Section 37 of the Act
is a non-obstante clause in relation to Sub-section (1) and Sub-Section
(3) of Section 37 and if any expenditure or-all owance was made

all owabl e in other sections of the Act, the same could not be

wi thdrawn or denied to the assessee because of the prohibitory

provi sions of Sub-section (4) of Section 37.

A simlar view appears to have been expressed by the Gujarat
Hi gh Court in case of Comm ssioner of |Incone Tax vs.  Ahnedabad
Manuf acturing and Calico Printing Co. Ltd., reported in (1992) 197
| TR 538; wherein it was also held that expenses incurred of the nature
described in Sections 30 to 36 could not be disall owed under Section
37 (4) of the Act.

Dr. Pal also referred to a Full Bench decision of the Keral a
Hi gh Court in Comm ssioner of Income Tax vs. Travancore Cenents
Ltd., reported in (1999) 240 | TR 816, wherein a distinction was
sought to be made between the expression "repairs" as used in Section
37 and the expression "maintenance" as used in Sub-section (3A) and
(3B) of Section 37. Based on such distinction, it was held that the
non- obstante clause in Section 37 (3A) cannot have any overriding
effect in respect of other provisions pertaining to the allowances of
expendi ture under Sections 30 to 36 of the Act.

Dr. Pal submitted that a similar distinction has been made by
the Madras Hi gh Court in Conm ssioner of |Incone Tax vs. South
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India Viscose Ltd., reportesd in (2003) 259 ITR 107. Based on such
distinction, it was held that rent paid for a guest house has been
specifically dealt with in Section 30 and could not, therefore, be
di sal | owed under Sub-section (4) of Section 37.

Dr. Pal lastly referred to two decisions of the Calcutta Hi gh
Court in KesoramIndustries and Cotton MIIs Ltd. vs. Commi ssioner
of Incone Tax, reported in (1991) 191 I TR 518 and Conmi ssi oner of
I ncome Tax vs. Upper Ganges Sugar MIIls Ltd., reported in (1994)

206 | TR 215, which have both taken the view that business
expendi ture for guest houses woul d not be all owable, having regard to
the provisions of Section 37(4) of the Act.

Dr. Pal submitted that apart fromthe said two decisions of the
Cal cutta Hi gh Court, the wuniform decision of nost of the High Courts
appears to be that since the expenditure incurred for rents, rates, taxes,
repairs and insurance of buildings and prenises and furniture used for
the purposes of business or profession, have been specifically
provided for in Sections 30, 31 and 32 of the Act, benefits thereof
could not be denied to the assessee under the rel evant provisions of
Section 37 of the Act.

Dr. Pal urged that the judgnent under appeal did not give any
i ndependent reasoni ng but was rendered follow ng the decision of the
Calcutta Hi gh Court in Century Spinning and Manufacturing Co. Ltd.
and Upper Ganges Sugar MIls Ltd. (supra) and could not therefore be
sust ai ned.

Appearing for the Revenue, M. Rajeev Dutta, |earned senior
counsel , however, contended that the provisions of Section 37 would
have to be read in isolation fromthe provisions of Sections 30 to 36
of the Act as contenpl ated by the non-obstante clause in Sub-section
(1) of Section 37. M. Dutta urged that the provisions of Section 37
had been correctly interpreted in the two decisions of the Calcutta
Hi gh Court in Century Spinning and Manufacturing Co. Ltd. and
Upper Ganges Sugar MIls Ltd. (supra).

M. Dutta urged that it was the clear intention of the Legislature
to exclude the benefit of deduction in respect of guest houses which
were being run and naintai ned by conpanies in a |avish manner. M.
Dutta submitted that while prem sesand buil di ngs had been referred
to in general terns in Sections 30, 31 and 32 of the Act, guest houses
had been separately categorized for the purposes of Section 37 which
woul d be quite evident fromthe nmanner in which expenses, including
rent and mai ntenance, were sought to be wi thdrawn in respect of such
guest houses. M. Dutta subnmitted that the intention of the
Legi sl ature would be further clear fromthe insertion of Sub-section
(5) which brought within the scope and anbit of Section 37(4) al
accommodati on by whatever nane called in the nature of a guest
house.

In support of his subm ssions, M. Dutta referred to the decision
of Rajasthan Hi gh Court in Comm ssioner of Income Tax vs.
Instrunmentation Ltd. reported in (2002) 258 I TR 513, where upon
consi dering the views expressed by the Bonbay H gh Court and the
Gujarat H gh Court in the cases of Chase Bright Steel 'Ltd. and
Ahrmedabad Mg. And Calico Printing Co. Ltd. (supra), it was urged
that expenditure incurred towards rent and mai ntenance of guest
houses after 28th February 1970, was not deductible in view of Section
37(4) of the Act.

Ref erence has al so been nmade to a decision of the Madras Hi gh
Court in Conm ssioner of Income Tax vs. Mathurantakam Co-
operative Sugar MIls Ltd., reported in (2000) 241 |ITR 817; wherein
certain expenses, which cane within the mischief of Section 37(4) of
the Act were disall owed.

O her simlar decisions of the Madras and the Raj asthan Hi gh
Courts were also referred to

M. Dutta lastly referred to another decision of the Calcutta
H gh Court in the case of Conm ssioner of Income Tax vs. Biswanath
Tea Co. Ltd. (2003) 264 ITR 166 to which one of us (Hon' ble
Al tamas Kabir, J) was a party. In the said case the Cal cutta High
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Court had occasion to consider the various decisions which have al so
been cited by Dr. Pal in the instant case and upon a consideration of
the | anguage of Section 37(4), it was held that having regard to the
unanbi guous bar incorporated under Sub-section (4) of Section 37,

the benefits indicated in Sections 30 to 36 although, independent of
Section 37, could not be related to the guest house mmintai ned by the
assessee. It was held that apart fromthe view taken in Upper Ganges
Sugar MIls Ltd. and Kesoram | ndustries and Cotton MIIs Ltd., any
other interpretation would negate the object of the prohibition
engrafted in Sub-Section (4).

The only question which we are called upon to consider in the
instant case is whether the expression 'prem ses and buil di ngs’
referred to in Sections 30 and 32 and used for the purposes of the
busi ness or profession would include within its scope and anbit the
expression 'residential ‘acconmpdati on includi ng any accombdati on
in the nature of guest house’ used in Sub-sections (3), (4) and (5) of
Section 37 of the Act. Vhile the two expressions can be sinilarly
interpreted, a distinction has been sought to be introduced for the
pur poses of Section 37 by specifying the nature of building to be a
guest house: In our view, the intention of the Legislature appears to
be cl ear and unanbi guous and was i ntended to exclude the expenses
towards rents, repairs and al so nmai ntenance of
prem ses/accommodati on used for the purposes of a guest house of the
nature indicated in Sub-section (4) of Section 37. VWen the | anguage
of a statue is clear and unanbi guous, the courts are to interpret the
same inits literal /sense and not to give it a neaning which would
cause violence to the provisions of the statute. |If the Legislature had
i ntended that deduction would be allowable in respect of all types of
bui | di ngs/ accommopdati ons used for the purposes of business or
profession, then it would not have felt the need to amend the
provi sions of Section 37 so as to nake a definite distinction with
regard to buil dings used as guest houses as defined in Sub-section (5)

of Section 37 and the provisions of Sections 31 and 32 woul d have
been sufficient for the said purpose. The decisions cited by Dr. Pal
contenpl ate situations where specific provision had been nmade in
Sections 30 to 36 of the Act and it was felt that what had been
specifically provided therein could not be excluded under Section 37.
The clarification introduced by way of Sub-section (5) to Section 37
was al so not considered in the said case.

As nentioned in the decision of the Calcutta H gh Court in the
case of Biswanath Tea Co. Ltd. (supra), any other interpretation
woul d negate the very purpose of Sub-section (4) of Section 37.

It is another matter that at a subsequent point of tine, the
Legislature felt it necessary to onit the said provisions, but they were
in the statute book at the rel evant point of tine. The rigours of the
sane, in our view, cannot be avoided in the instant case.

The appeal is accordingly dismssed, but wthout any order as
to costs.




