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S.B. SINHA, J -

How far a sanction agai nst a public servant for conm ssion of an
of f ence puni shabl e under 13(2) of the Prevention of Corruption Act, 1988
(for short, "the 1988 Act’) and Sections 409, 167, 218, 419, 420, 465, 468
and 471 of the Indian Penal Code is essential is in question in this appeal
whi ch arises froma judgnent and order dated 06.05.2002 passed by the
H gh Court of Punjab and Haryana in Crimnal. Msc. No.39904-M of 2002
allowing an application filed by the First Respondent herein under Section
482 of the Code of Crimnal Procedure (for short, C. P.C). The First
Respondent herein at the material tine was a Sub Inspector posted in Police
Station Kotwali in the District of Faridkot.  He in his said capacity purported
to have | odged a First Information Report against Ms Jain Gas Agency, a
proprietary concern of the son of the Appellant, under Section 7 of the
Essential Conmmodities Act, wherein it was alleged that on an inspection
made in its office and godown several irregularities were found and
furthernore some gas cylinders were said to have been sold in bl ack
market. The Appellant, who is alsothe District Convener, LPG Dealers
Associ ation, Faridkot, in a letter dated 31.08. 1992 addressed to the | nspector
CGeneral of Police, Internal Vigilance, Punjab, Chandigarh, alleged that the
case registered was fal se, that while seizing 767 cylinders, the First
Respondent had shown that only 743 cylinders were seized and 't hereby
m sappropriated 24 cylinders and that the First Respondent had demanded
and taken a sum of Rs.20,000/- in cash fromthe Appellant by way of illega
gratification by putting pressure and the said amount was paid to himin
order to avoid naltreatnent at his hands. The paynent so nade was shown
in the cash book and the | edger nmintained by Ms Jai n Gas Agency. The
prosecution against the said Ms Jain Gas Agency under Section 7 of the
Essential Commodities Act was found to be false and a final report under
Section 173 Cr. P.C. was submtted for cancellation of the case which was
accepted on 11.8.1993.

On the basis of the said allegations contained in Appellant’s letter
dated 31.8.1992, a First Informati on Report was | odged . However, upon
i nvestigation an untraced report was sent to the Court of Hardian Singh
Speci al Judge, Fari dkot, who did not agree therewith and by an order dated
23.05.1998 opined that the statenments of the w tnesses recorded during
i nvestigation supported the case of the conplainant and the natter required
judicial verdict. The |earned Special Judge, therefore, directed the
Investigating Officer to obtain sanction for the prosecution against the
Respondent herein and submit a final report. The said order dated
23.05.1998 came to be chall enged by the First Respondent herein in a
Crim nal Revision which was marked as Crimnal Revision No.1100 of
1998 before the Session Judge wherein it was observed that no cogni zance
could be taken by the Special Judge wi thout obtaining proper sanction and it
woul d be open to the Sanctioning Authority to consider the same. 1In the
meanwhi | e, the Respondent was pronoted as |nspector. The Deputy
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| nspector CGeneral of Police, Jallandhar Range, issued an order of sanction on
or about 04.02.1999, which is in the following terms :

"Therefore, now | Suresh Arora, |PS Deputy
I nspect or Ceneral of Police, Jalandhar Range, Jal andhar
havi ng powers to dismss the SI (now I nspector)
Nagi nder Singh Rana No.50/ PR from service, grant
sanction under section 197 of Cr.P.C and under section
13(2) P.C. Act, 88 so that the conpetent court nay take
| egal action against himfor the above offence."

However the said order of sanction was withdrawn by the State in
terns of an order dated 10.12.1999 as contained in a letter addressed to the
Additional Director Ceneral of Police, Crine Punjab, Chandigarh, which is
as under

"2. Under section 197 Cr. P.C. only CGovernment is
conpetent 'to accord prosecution sanction

Therefore, the prosecuti on accorded by the Deputy

I nspect or General of Police, Jalandhar Range,

Jal andhar, issued vide his order dt. 4.2.99 is hereby
cancel | ed.

3. On the careful perusal of the enquiry report of
Speci al Investigation Cell of the Crine Branch and

all other docurments supplied by you, the

Gover nment does not find fit case to accord
prosecution sanction in the present case."

The | earned Speci al Judge by an-order dated 18.04.2000 directed the
Investigating OFficer to submit a final report within one nonth, opining

"The perusal of the record reveals that accused
Nagi nder Singh Rana was Sub Inspector in the police
department when the offence was all egedly commtted by
him The authority which was conpetent to grant
sanction being punishing authority is Deputy I|nspector
CGeneral , Special Secretary, Departnent of Home, Punjab
Chandi garh, was nothing to do with the sanction. As the
Deputy Inspector Ceneral of Police, Jal andhar Range,
Jal andhar, was the conpetent authority bei ng punishing
authority and has al ready granted sanction to prosecute
the accused, it could not be cancelled in such a
canoufl age way. Apart fromit, only sanctionis required
u/'s 13 (2) of the P.C. Act, and not under section 197
Cr.P.C. Even otherwi se, the sanction has already been
obtained. Therefore, | do not agree at all with the
I nvestigating Oficer. There being statenments of the
Wi t nesses supporting the case of the conplainant and the
sanction has al ready been granted by the conpetent
authority, it is desirable that the judicial verdict should
cone. So after preparing the challan and conpl eting al
formalities, the Investigating Officer is directed to submt
the final report in view of the above observations,
preferably within one nonth."

The af orenentioned order cane to be questioned by the First
Respondent herein by filing a Crimnal Revision Application before the
Punj ab and Haryana H gh Court, which was marked as Crim nal Revision
No. 575 of 2000 and by an order dated 23.07.2001, the said application was
di sposed of, stating
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"\ 005Under these circunstances, the tine bound directions
of | earned Special Judge deserve to be set aside.
Therefore, the direction given in the inmpugned order is
hereby quashed. The investigating agency shall be at
liberty to continue the investigation and proceed in
accordance with |aw "

Thereafter, a charge-sheet was filed and cogni zance of the offence
was taken. The First Respondent filed an application before the H gh Court
purported to be under Section 482 of the Code of Criminal Procedure, 1973
(for short, Cr.P.C.), inter alia, praying for quashing of the First Information
Report dated 06.05.1994 and the proceedi ngs subsequent thereto including
the report submtted under Section 173 C. P.C. which had been filed
wi t hout obt ai ni ng sanction.

The Hi gh Court by reason of the inmpugned judgnment, referring to the
earl i er proceedings cul mnating in order dated 23.07.2001 observed

"Three consequences flow from other order dated
23.07.2001 passed in Criminal Revision No.515 of 2000.
Firstly, the tinme-bound directions given by the Specia
Judge, Faridkot, in order dated 18.04.2000 to the
Investigating Oficer tosubmt final report within a
peri od of one nonth, were set aside; secondly, the
i mpugned order had al'so the effect of setting aside the
observations of the Special Judge to the effect that the
Deputy I nspector Ceneral of Police is the authority
conpetent to grant sanction, being the punishing
Aut hority for prosecution of petitioner-accused and that
the Departnment of Hone, Punjab, Chandigarh, had
nothing to do with the sanction for that reason, it could
not be cancelled, and thirdly, the Investigating Agency
was given liberty to continue with-the investigation and
proceed in accordance with | aw 005"

It was observed : (i) The said order dated 23.07.2001 attained
finality and, thus, any contention contrary thereto or inconsistent therewith
woul d anmount to reviewi ng thereof ~which is inpermssible inlaw (ii) The
State having refused to grant a sanction and as the accusations nmade agai nst
the Respondent related to discharge of his duties-as Investigating Oficer,
sanction of prosecution was mandatory; (iii) The First Information Report
cannot be quashed as it cannot be said that the allegations nade therein do
not disclose any offence against him On the aforenentioned grounds, the
order of the | earned Special Judge taking cognizance and sunmoni ng the
Respondent wit hout sanction of the competent authority for his prosecution
was quashed.

The conplainant is, thus, in appeal before us.

M. Neeraj Kumar Jain, the | earned counsel appearing on behal f of

the Appellant would submit : (i) The H gh Court committed a nmanifest error
in passing the inpugned judgnent insofar as it failed and/or neglected to
determ ne the question as to whether the act conpl ai ned of had a reasonabl e
nexus with the official duty of the Respondent; (ii) The H gh Court mi sread
and msinterpreted its earlier order dated 23.07.2001; (iii) The order of
sanction dated 04.02.1999 havi ng been passed by a conpetent authority for
prosecution of the Respondent for conm ssion of offences punishable both
under the 1988 Act as al so various of fences under the Indian Penal Code, the
State could not have cancell ed the sane.

M. KT.S Tulsi, the learned Senior Counsel appearing on behal f of
the Respondent would, on the other hand, submit that the purpose of
enacting the provisions under Section 197 Cr. P.C. being to protect acts of
the public servants in discharge of the public duty, the State was the only
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conpetent authority to grant or refuse sanction for their prosecution

Drawi ng our attention to a notification dated 05.05.1983, which is

annexed to the counter affidavit filed by the State, it was pointed out that by
reason thereof, the requirement of obtaining sanction in terns of sub-section
(3) of Section 197 C. P.C. had been extended to all the police officers
charged with mmi ntenance of public order. The allegations nade agai nst the
Respondent by the Appellant herein being consisting of : (i) raiding of

godown; (ii) seizure of 467 cylinders; (iii) lodging a First Infornation
Report under the Essential Conmodities Act; must be held to have been
performed in the process of discharge of his official duty, and, thus, the

al l eged acts of msappropriation of 24 cylinders and acceptance of a bribe of
Rs. 20, 000/ - paid by the conplainant for avoiding maltreatnent, nmandatorily
require an order of sanction. Modtive of an officer, it was contended, in this
behal f, would be irrelevant. The |learned counsel referring to the order of
the | earned Special Judge dated 23.05.1998 would al so argue that an order

of sanction which would mean a valid sanction was found to be required and

in view of the fact that the order of sanction passed by the Deputy Inspector
General of Police was set aside by the State and noreover it having refused

to grant ‘any sanction, no valid order of sanction exists. The Deputy

| nspect or Ceneral of Police, M. Tulsi would argue, evidently had no
jurisdiction to grant sanction under Section 197 C. P.C, wherefor the State
was the only conpetent authority and, thus, the said order was rightly
cancel | ed because the sane was a conposite one.

Sanction required under Section 197 Cr. ‘P.C. and sanction required

under the 1988 Act stand on different footings. Wereas sanction under the
I ndi an Penal Code interns of the Code of Crininal Procedure is required to
be granted by the State; under the 1988 Act it can be granted al so by the
authorities specified.in Section 19 thereof.

It is not in dispute that the Deputy Inspector General of Police was the
conpetent authority for grant of sanction as agai nst the Respondent herein in
terms of the provisions of the 1988 Act.  The State of Haryana, thus, could
not have interfered with that part of the said order whereby requisite
sanction had been granted under the 1988 Act. The contention of M. Tuls

to the effect that the order of sanction passed by the Deputy I|nspector
CGeneral of Police dated 04.02.1999 was a conposite one and, thus, the State
could cancel the sanme, does not appeal to us. Ofences under the Pena

Code and of fences under the 1988 Act are different and distinct. On the face
of the allegations nade against the Respondent, they do not have any

i mredi ate or proximate connection. The test which is required to be applied
in such a case is as to whether the offences for one reason or the other

puni shabl e under the Penal Code is also required to be proved in relation to
of fences puni shabl e under the 1988 Act. |If-the answerto the said question is
rendered in the negative, the same test can be applied in relationto a mtter
of sancti on.

The High Court in its inpugned order, however, does not appear to

have taken that aspect of the matter into consideration. It failed to nmake a
di stinction between an order of sanction required for prosecuting a person
for conmi ssion of an offence under the Penal Code and an order of sanction
requi red for conm ssion of an of fence under the 1988 Act.

It is also beyond any cavil of doubt that an order granting or refusing
sanction nust be preceded by application of mnd on the part of the
appropriate authority. |f the conplainant or accused can denpnstrate such
an order granting or refusing sanction to be suffering from non-application
of mind, the sane may be called in question before a competent court of

law. Evidently, the requirenent of obtaining a sanction under Section 197
Cr. P.C. fromthe State in relation to the Respondent who at the materia
time was a Sub I nspector of Police mght not have arisen if the notification
issued by the State in this behalf on or about 05.05.1983 is read in proper
context, which is as under
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"No. 3124-211 (1)-83/7773 \026 In exercise of the powers
conferred by sub-section (3) of Section 197 Code of
Crimnal Procedure, 1973 (Central Act 2 of 1974), the
CGovernor of Punjab is pleased that the provisions of sub-
section (2) of the said Section shall apply to serving
police officials of all ranks of the Punjab Police force
charged with the mai ntenance of Public Order."

The expression 'public order’ has a distinct connotation. Investigation

into the offence under the Essential Conmodities Act may not be equated

wi th the maintenance of public order as is conmonly understood. The

activities of a single individual giving rise to irregularities of maintenance of
books of accounts as regard an essential commodity or resorting to the

bl ack marketing, unless a volatile situation arises therefrom cannot Ilead to
di sturbance of public peace, safety and tranquility, which are essentia

requi sites of a 'public order’

The said notificationis, therefore, has no application in the facts and

ci rcunst ances of the case and consequently it has to be held that no sanction
by the State in terns of Section 197 Cr. P.C. was necessary as the

Respondent coul'd be renoved from service by the Deputy |nspector Genera

of Police and not by or with the sanction of the Governmnent.

Furthernmore the rival contentions of the parties are also required to be
considered in the fact situation of the case. It is one thing to say that while
di scharging the official duties, the Governnent servant exceeds his right but

it is another thing to say that the all egations nmade agai nst a public servant
has no reasonabl e nexus therew th.

I n Shreekanti ah Ramayya Muni pal'l i~ vs. The State of Bombay [ 1955
(1) SCR 1177], whereupon M. Tulsi placed a strong reliance, it was held

"Now it is obvious that if Section 197 of the Code of

Crimnal Procedure is construed too narrowy it can

never be applied, for of course it is no part of an official’s
duty to commit an offence and never can be. But it is not

the duty we have to exam ne so nmuch as the act, because

an official act can be perforned in the discharge of

official duty as well as in dereliction of it. The section

has content and its | anguage nust be given meani ng.

VWhat it says is\027

"when any public servant ... is accused of any offence
al l eged to have been conmitted by himwhile acting or
purporting to act in the discharge of his official duty...."

We have therefore first to concentrate on the word
of fence".

Now an of fence sel dom consists of a single act. It

is usually conposed of several elenents and, as a rule, a
whol e series of acts nust be proved before it can be
established. In the present case, the el enents all eged
agai nst the second accused are, first, that there was an
"entrustment" and/or "dom nion"; second, that the
entrustnent and/or dominion was "in his capacity as a
public servant"; third, that there was a "di sposal"; and
fourth, that the disposal was "dishonest". Nowit is
evident that the entrustment and/ or domi nion here were
in an official capacity, and it is equally evident that there
could in this case be no disposal, |lawful or otherw se,
save by an act done or purporting to be done in an
official capacity. Therefore, the act conplai ned of,
nanely the disposal, could not have been done in any
other way. If it was innocent, it was an official act; if
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di shonest, it was the dishonest doing of an official act,
but in either event the act was official because the second
accused could not dispose of the goods save by the doing

of an official act, nanely officially permtting their

di sposal; and that he did. He actually permtted their

rel ease and purported to do it in an official capacity, and
apart fromthe fact that he did not pretend to act
privately, there was no other way in which he could have
done it. Therefore, whatever the intention or notive

behi nd the act may have been, the physical part of it

remai ned unaltered, so if it was official in the one case it
was equally official in the other, and the only difference
would lie in the intention with which it was done: in the
one event, it would be done in the discharge of an officia
duty and in the other, in the purported discharge of it."

The factual matrix - in that case was that three accused therein were

Cover nrent, servants, who were in charge of a depot containing stores worth
several lacs of rupees. Some iron stores were said to have been handed over
to the agent of the approver.  The charge against themthat they being in
charge of those stores and to whom they had been entrusted in various
capacities, entered into a conspiracy to defraud Government of the properties
and pursuant thereto they arranged to sell themto the approver for a sum of
Rs. 4, 000/ -

In P.K. Pradhan vs. State of Sikkimrepresented by the Central Bureau

of Investigation [(2001) 6 SCC 704], a three-Judge Bench of this Court upon
noti ci ng Shreekanti.ah Ramayya Muni pal i (supra) and Mataj og Dobey

(supra) laid down the law in the follow ng terns :

"Thus, from a conspectus of the aforesaid

decisions, it will be clear that for claimng protection
under Section 197 of the Code, it has 'to be shown by the
accused that there is reasonabl e connection between the
act conpl ai ned of and the di scharge of official duty. An
of ficial act can be performed in the discharge of officia
duty as well as in dereliction of (it. For invoking
protection under Section 197 of the Code, the acts of the
accused conpl ai ned of nust be such that the sane cannot
be separated fromthe discharge of official duty, but if
there was no reasonabl e connecti on between them and

the performance of those duties, the official status
furni shes only the occasion or opportunity for the acts,
then no sanction would be required. |If the case as put
forward by the prosecution fails or the defence
establishes that the act purported to be done is in

di scharge of duty, the proceedings will have to be
dropped. It is well settled that question of sanction under
Section 197 of the Code can be raised any tinme after the
cogni zance; naybe i medi ately after cogni zance or

fram ng of charge or even at the tinme of conclusion-of
trial and after conviction as well. But there may be
certain cases where it may not be possible to decide the
guestion effectively w thout giving opportunity to the
defence to establish that what he did was in discharge of
official duty. In order to cone to the concl usion whet her
clai mof the accused that the act that he did was in course
of the performance of his duty was a reasonabl e one and
neit her pretended nor fanciful, can be exam ned during
the course of trial by giving opportunity to the defence to
establish it. In such an eventuality, the question of
sanction should be |eft open to be decided in the nmain

j udgrment whi ch nmay be delivered upon concl usion of the
trial."
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However, in State of U P. vs. MP. Qupta, [ (2004) 2 SCC 349] upon

inter alia, noticing Shreekantiah Rammayya Munipalli (supra) and Anrik

Singh vs. State of Pepsu [(1955) 1 SCR 1302], in a case where offences

al | eged agai nst a public servant were under Sections 406, 409, 467, 468 and
471 I1PC, this Court held

"21. That apart, the contention of the respondent that for
of fences under Sections 406 and 409 read with Section
120-B | PC sanction under Section 197 of the Code is a
condition precedent for |aunching the prosecution is
equal Iy fallacious. This Court has stated the | ega
position in Shreekantiah Ramayya Munipalli case and

al so Amri k Singh case that it is not every offence
conmitted by a public servant which requires sanction

for prosecution under Section 197 of the Code, nor even
every act done by himwhile he is actually engaged in the
performance of his official duties. Follow ng the above

| egal position it was held in Harihar Prasad v. State of
Bi har as follows: (SCC p. 115, para 66)

"As far as the offence of crimnal conspiracy

puni shabl e under Section 120-B, read with Section
409 of the Indian Penal Code is concerned and al so
Section 5(2) of the Prevention of Corruption Act
are concerned, they cannot be said to be of the
nature nentioned in Section 197 of the Code of
Criminal Procedure. To put it shortly, it is no part
of the duty of a public servant, while discharging
his official duties, to enter into a crimnal
conspiracy or to indulge in crimnal msconduct.
Want of sanction under Section 197 of the Code of
Crimnal Procedure is, therefore, no bar."

22. Above views are reiterated in State of Kerala v. V.
Padmanabhan Nair Both Anri k Singh and Shreekanti ah

were noted in that case. Sections 467, 468 and 471 |PC
relate to forgery of valuable security, WII etc; forgery
for the purpose of cheating and using as genuine a forged
docunent respectively. It is no part of the duty of a
public servant while discharging his official duties to
conmmit forgery of the type covered by the aforesaid

of fences. Want of sanction under Section 197 of the

Code is, therefore, no bar."

In N. Bhargavan Pillai (dead) by LRs. and Another vs. State of 'Kerala
[AIR 2004 SC 2317], it was held

"12. As noted in State of HP. v. MP. Gupta (JT
2003 (10) sSC 32), sanction under Section 197 of
the Code is not a condition precedent for an

of fence under Section 409 IPC "

A Bench of this Court, however, in State of Oissa through Kumar
Raghvendra Singh and Gthers vs Ganesh Chandra Jew [(2004) 8 SCC 40],
wherein an all egati on was nmade agai nst six officers of the Oissa Forest
Departnment that they had falsely inplicated the conplai nant for offences
puni shabl e under the Orissa Forest Act and the WId Life (Protection) Act,
1972, and being not content with the said illegal acts, they seriously
assaul ted himand thereby conmtted offences puni shabl e under Sections
341, 323, 325, 506 and 386 read with Section 34 |IPC, was of the opinion :
"Use of the expression "official duty" inplies that the act

or om ssion must have been done by the public servant in

the course of his service and that it should have been in

di scharge of his duty. The section does not extend its
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protective cover to every act or omni ssion done by a
public servant in service but restricts its scope of
operation to only those acts or onissions which are done
by a public servant in discharge of official duty.

11. It has been w dened further by extending

protection to even those acts or onissions which are done
in purported exercise of official duty. That is, under the
colour of office. Oficial duty therefore inplies that the
act or omssion nmust have been done by the public

servant in the course of his service and such act or

om ssi on nust have been perforned as part of duty

whi ch further must have been official in nature. The
section has, thus, to be construed strictly while
determning its applicability to any act or omission in the
course of service. Its operation has to be linmted to those
duties which are discharged in the course of duty. But

once any act or _om ssion has been found to have been
conmtted by a public servant in discharge of his duty

then it nust be given |liberal and wide construction so far
as its official nature is concerned. ‘For instance, a public
servant is not entitled to indulge in crimnal activities. To
that extent the section has to be construed narrowy and

in arestricted manner. But once it is established that the
act or omi ssion was done by the public servant while

di scharging his duty then the scope of its being officia
shoul d be construed so as to advance the objective of the
section in favour of the public servant. O herw se the
entire purpose of affording protection to a public servant
wi t hout sanction shall stand frustrated. For-instance, a
police officer in discharge of duty may have to use force
whi ch may be an offence for the prosecution of which the
sanction may be necessary. But if the same officer

commts an act in the course of service but not in

di scharge of his duty and wi thout any justification
therefor then the bar under Section 197 of the Code is not
attracted. To what extent an act or om ssion perfornmed

by a public servant in discharge of his duty can be

deened to be official was explained by this Court in
Mat aj og Dobey v. H.C. Bhari thus: (AR 1956 SC 44,

paras 17 & 19)

"The offence alleged to have been conmitted

(by the accused) nust have sonething to do, or

nust be related in sonme manner, with the

di scharge of official duty. \005

There nmust be a reasonabl e connecti on between

the act and the discharge of official duty; the act
nmust bear such relation to the duty that the accused
could lay a reasonable (clain), but not a pretended

or fanciful claim that he did it in the course of “the
performance of his duty."”

The sai d decision was relied upon by another Bench in S.; K Zutsh

and Anot her vs Binmal Debnath and Another [(2004) 8 SCC 31], hol ding that
when the conplaint was that illegal gratification was demanded and
accepted, the shop was ransacked and goods were taken away, no sanction
woul d be required.

However, a sonewhat different view was taken in K Kalimuthu vs

State by DSP [(2005) 4 SCC 512] wherein the allegation nade agai nst the
Appel |l ant was that he was guilty of various offences puni shabl e under the
I ndi an Penal Code as al so under the 1988 Act. It was held
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"12. If on facts, therefore, it is prinma facie found that the
act or omission for which the accused was charged had
reasonabl e connection with discharge of his duty then it

must be held to be official to which applicability of

Section 197 of the Code cannot be disputed.”

It was further observed

"15. The question relating to the need of sanction under
Section 197 of the Code is not necessarily to be

consi dered as soon as the conplaint is | odged and on the
al l egations contained therein. This question may arise at
any stage of the proceeding. The question whet her
sanction is necessary or not may have to be detern ned
fromstage to stage. Further, in cases where offences
under the Act are concerned, the effect of Section 197,
dealing with the question of prejudice has also to be
noted. "

Mat aj og  Dobey vs.  H C. Bhari [1955 (2) SCR 925] is a decision

rendered by a Constitution Bench of this Court. |In that case search of the
prem ses was made by the officers of the Income Tax Departnent. They

were aut horized to nmake the search and they had with them a warrant issued

by the Comm ssioner for the said purpose.. Allegedly, they broke open the
door, went inside, 'interfered with some books and drawers of tables, tied the
conpl ainant with a rope and assaulted, causing injuries. Chandrasekhara
Aiyar J., speaking for the Constitution Bench was of the opinion :

"The objection based on entry into the wong

prem ses is of no substance; it i's quite probable that the
warrant specified 17 instead of P-17 by a bona fide

nm stake or error; or it may be that the party made an
honest mi stake. As a matter of fact, the account books,
etc. were found in P-17, the preni ses raided.

Slightly differing tests have beenlaid down in the

deci ded cases to ascertain the scope and the neani ng of
the relevant words occurring in Section 197 of the Code;
"any of fence alleged to have been conmitted by him
while acting or purporting to act in the discharge of his
official duty". But the difference is only in | anguage and
not in substance. The of fence all eged to have been

conm tted nust have sonething to do, or nust be rel ated

in sone manner with the discharge of official duty. No
guestion of sanction can arise under Section 197, unl ess
the act conplained of is an offence; the only point to
determ ne is whether it was conmitted in the discharge
of official duty. There nust be a reasonabl e connection
between the act and the official duty. It does not matter
even if the act exceeds what is strictly necessary for the
di scharge of the duty, as this question will arise-only at a
| ater stage when the trial proceeds on the nerits. What
we nust find out is whether the act and the official duty
are so inter-related that one can postul ate reasonably that
it was done by the accused in the performance of the
of ficial duty, though possibly in excess of the needs and
requi rements of the situation."

In B.S. Sambhau vs T.S. Krishnaswany [(1983) 1 SCC 11], relying
on Mat aj og Dobey (supra), this Court held that defamatory | anguage used by
a judge to an advocate does not attract the requirenent of Section 197 Cr
P. C

In On Prakash Gupta vs State of U P.[1957 SCR 423], anot her
Constitution Bench of this Court distinguished of fences punishabl e under the
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1988 Act and the Criminal Breach Trust, stating

"\ 005These two offences can co-exist and the one will not
be considered as overlapping the other. A course of
conduct can be proved when a person is arraigned under
ss.5(1)(a) and 5(1)(b), but such a course is inpossible to
be let in evidence when an of fence under ss. 161 and 162
is being enquired into or tried. Simlarly there are a
nunber of el enents which can be proved in an inquiry or
trial under s. 5(1)(c) that cannot be let in by the
prosecution when a person is charged for an offence

under s. 405 of the Indian Penal Code. 1In s. 405 of the

I ndi an Penal Code the offender nmust willfully suffer

anot her person to m sappropriate the property entrusted,
but ins. 5(1)(c) if heallows another person to dishonestly
or fraudulently mi sappropriate or otherw se convert for
his own use any property so entrusted, then it is an

of fence. " There is a vast difference between willfully

suf fering another and allowi ng a person to do a particul ar
thing and in our view the word "allows" is nmuch wi der in

its inport. Wl fully pre-supposes —-a conscious action
whil e even by negligence one can allow another to do a
t hi ng.

It seems to us, therefore, that the two offences are
di stinct and separat e\ 005"
In Manohar Nath Kaul vs. State of Jammu & Kashnmir [(1983) 3 SCC
429], this Court was of the opinion that cheating by drawing T.A does not
answer the test of connection between the act in the discharge of officia
duty and the performance of the official duty and, thus, sanction for
prosecution under Section 420 1.P.C. was not required.

In B. Saha and Ot hers vs. MS. Kochar [(1979) 4 SCC 177] relied

upon by M. Tulsi, the accused had tanpered with, broke the seal of the
consi gnnent sei zed by them and renpved sone of the goods and, thus,

abused their position, this Court applying the test |laid down by the Federa
Court in Dr. Hori Ramvs. Enmperor ([1939 FCR 159 : AI'R 1939 FC 43] that

the official capacity is material only in connection with the 'entrustnent’
and does not necessarily enter into the |later act of m sappropriation or
conversion, which is the act conpl ained of, opined

"This, however, should not be understood as an

invari abl e proposition of law. The question, as already

expl ai ned, depends on the facts of each case. Cases are

concei vabl e where on their special facts it can be said

that the act of crinminal mnisappropriation or conversion

conpl ained of is inseparably intertwi ned with the

performance of the official duty of the accused and

therefore, sanction under Section 197(1) of the Code of

Crimnal Procedure for prosecution of the accused for an

of fence under Section 409, Indian Penal Code was

necessary."

It was further held :

“In the light of all that has been said above, we are of
opi nion that on the facts of the present case, sanction of
the appropriate Governnment was not necessary for the
prosecution of the appellants for an offence under
Sections 409/ 120-B, Indian Penal Code, because the,

al  eged act of crimnal msappropriation conplained of

was not comitted by themwhile they were acting or
purporting to act in the discharge of their official duty,
the conmi ssion of the offence having no direct

connection or inseparable link with their duties as public
servants. At the nost, the official status of the appellants
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furni shed themw th an opportunity or occasion to
conmit the alleged crimnal act."

We may furthernore notice that in some cases, for exanple, State of
Maharashtra vs. Atnma Ram and Others [AIR 1966 SC 1786] Baijnath Gupta

and OGthers vs. The State of Madhya Pradesh [1966 (1) SCR 210 and Hari har
Prasad, etc. vs. State of Bihar [(1972) 3 SCC 89], having regard to the fact
situation obtaining therein, this Court opined that the order of sanction for
prosecution of the CGovernment Servant was not necessary.

In Om Prakash Gupta (supra), the Constitution Bench observed

"The | ast argunment of M. lIsaacs is that despite the
fact tat the prosecution is under s.409 of the Indian Pena
Code, still sanction to prosecute is necessary. Qite a
| arge body of caselaw in all the Hi gh Courts has held
that a public servant conmitting crimnal breach of trust
does not normally act in his capacity as a public servant,

see
(a) The State v. Panduran Baburao (supra)
(b) Bhup Narai nSaxena vs. State (supra)

(c) State vs. Qulab Singh, AR (1954) Raj. 211.

We are in agreement with the vi ew expressed by
Hari Shankar and Randhir Singh JJ. that no sanction is
necessary and the vi ew expressed by Mull J. to the
contrary is not correct.,"

Abdul Wahab Ansari vs. State of Bi har-and Another [(2000) 8 SCC

500] is another decision whereupon M. Tulsi relied upon, wherein in regard
to a dispute between two sets of Mhanmmedan residents, allegation of
encroachment of the property belonging to a nosque was made by one

group agai nst the other and while renoving the encroachnent severa

m screants arned with weapons started hurling stones and as the situation
becarme out of control, the appellant therein gave order for opening fire and
on that basis said to have comm tted offences puni shabl e under Section 302,
307, 380, 427, 504, 147, 148 and 149 of the Indian Penal Code; this Court
franed the foll owi ng question :

"Whether in the facts and circunstances of the

present case, is it possible for the Court to conme to a
concl usion that the appellant was discharging his officia
duty and in course of such discharge of duty, ordered for
opening of fire to control the nob in consequence of

whi ch a person died and two persons were injured and in
whi ch event, the provisions of Section 197 of the Code of
Crim nal Procedure can be held to be attracted?"

The said question was answered in the following terms :

"Coming to the second question, it is now well

settled by the Constitution Bench decision of this Court
in Mataj og Dobey v. H . C. Bhari that in the matter of
grant of sanction under Section 197 of the Code of
Crimnal Procedure the offence alleged to have been
conmitted by the accused nust have something to do, or
nust be related in some manner, with the discharge of
official duty. In other words, there nust be a reasonabl e
connection between the act and the discharge of officia
duty; the act nmust bear such relation to the duty that the
accused could lay a reasonable claim but not a pretended
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or fanciful claim that he did it in the course of the
performance of his duty. In the said case it had been
further held that where a power is conferred or a duty

i nposed by statute or otherwi se, and there is nothing said
expressly inhibiting the exerci se of the power or the
performance of the duty by any limtations or restrictions,
it is reasonable to hold that it carries with it the power of
doi ng all such acts or enpl oying such neans as are
reasonably necessary for such execution, because it is a
rule that when the | aw commands a thing to be done, it

aut hori ses the performance of whatever may be necessary
for executing its command\ 005"

The sai d decision, therefore, has no application in the facts and
ci rcunst ances of this case

In Harihar Prasad (supra), it was held

"The real question therefore is whether the acts
conpl ai ned of in the present case were directly
concerned with the official duties of the three public
servants. As far as the offence of crimnal conspiracy
puni shabl e under Section 120-B, read with Section 409

of the Indian Penal Code is concerned and also Section
5(2) of the Prevention of Corruption Act, are concerned
they cannot be said to be of the nature nentioned in
Section 197 of the Code of Criminal Procedure. To put it
shortly, it is no part of the duty of a public servant, while
di scharging his official duties, to enter into a crimna
conspiracy or to indulge in crimnal msconduct\005"

The upshot of the aforementioned discussions is that whereas an order
of sanction in terns of Section 197 Cr. P.C. is required to be obtained when
the of fence conpl ai ned agai nst the public servant i's attributable to discharge
of his public duty or has a direct nexus therew th, but the same woul d not be
necessary when the of fence conpl ai ned has nothing to do with'the same. A
plea relating to want of sanction although desirably should be considered at
an early stage of the proceedi ngs, but the same would not nean that the
accused cannot take the said plea or the court cannot consider the same at a
| ater stage. Each case has to be considered on its own facts. Furt her nor e,
there may be cases where the question as to whether the sanction was
required to be obtai ned or not would not be possible to be determ ned unless
sone evidence is taken, and in such an event, the said question may have to
be consi dered even after the w tnesses are exam ned.

The raid and seizure in the office and godown of the Appellant were

made on 18.03.1992. Seizure of gas cylinders and the | odgnment of the First

Informati on Report are no doubt acts of official capacity; but undoubtedly

the prosecution was wi thdrawn on the ground that the sane was false. It is
in the aforenmentioned context also the question of crimnal breach of trust

and other allegations made as al so demand and acceptance of a sum of

Rs. 20, 000/ - may have to be viewed.

The contention of M. Tulsi that the order dated 23.05.1998 attai ned

finality and, thus, at a later stage a view could have been taken that obtaining
of any sanction was not necessary, is fallacious. |In the said order dated
23.05.1998, the Special Judge did not say that the sanction would be

necessary in terns of Section 197 Cr. P.C. In his order dated 23.05.1998

the | earned Judge clarified that obtaining of sanction was necessary fromthe
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Sancti oni ng Aut hority/ Punishing Authority which would obviously refer to

the necessity of an order of sanction under the 1988 Act. W, therefore, do
not find any inherent contradiction in the said orders. The H gh Court was

not al so correct in conming to the conclusion that the earlier order of the High
Court passed on 23.07.2001 resulted in three consequences. By reason of

the said order, as noticed supra, only that portion of the order of the |earned
Speci al Judge whereby a direction was issued to conplete the investigation

wi thin one nonth was quashed and not the entire order.

The ot her two consequences inferred by the H gh Court in the
i mpugned order were, therefore, wholly unwarranted.

Furthernore, the statenents purported to have been made on behal f of

the prosecution that an order of sanction has to be obtained woul d not nean
that the conplainant has no |ocus to raise a question that in relation to the
of f ences puni shabl e under the Penal Code, no order of sanction was

necessary to be obtai ned.

The question as to whether an-order of sanction would be found

essential woul d, thus, depend upon the facts and circunstances of each case.
In a case where ex facie no order of sanction has been issued when it is
admttedly a pre-requisite for taking cognizance of the offences or where

such an order apparently has been passed by the authority not conpetent
therefor, the court may take note thereof at the outset. But where the
validity or otherwise of an order of sanction s required to be considered
having regard to the facts and circunstances of the case and furthernore

when a contention has to be goneinto as to whether the act all eged agai nst
the accused has any direct nexus with the discharge of his official act, it nmay
be permissible in a given situation for the court to exam ne the said question
at a |l ater stage.

W may hasten to add that we do not intend to |lay down a | aw t hat

only because a contention has been raised by the conplainant or the
prosecution that the question as regard necessity of obtaining an order of
sanction is dependent upon the finding of fact that the nexus between the

of fences alleged and the official duty will have to be found out upon
anal yzi ng the evi dences brought on records; the sane cannot be done at an
earlier stage. Wat we intend to say is that each case wll have to be

consi dered having regard to the fact situation obtaining therein and no hard
and fast rule can be laid down therefor.

We have come across cases where the question of validity of sanction

has been raised at the trial and the courts have passed appropriate orders
upon arriving at a conclusion that the order of sanction was defective. [See
State of Karnataka through CBlI vs. C. Nagarajaswany JT 2005 (12) SC

349].

The question as to whether sanction is necessary or not, thus, in an
appropriate case, may have to be determ ned at different stages. [See Raj
Ki shor Roy vs . Kam eshwar Pandey and Another (2002) 6 SCC 543].

The State before us has, however, taken a stand different from one

taken before the High Court, as it was subnitted that it was not a case where
there was no valid order of sanction for prosecution of the First Respondent
under the 1988 Act and, thus, the entire question should be directed to be
considered at a |l ater stage.

Having regard to the facts and circunstances of the case and keeping
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in viewthe decision of this Court, we are of the opinion that no order of
sanction to prosecute the First Respondent under Section 197 Cr. P.C. was
necessary to be obtained fromthe State.

The High Court was, thus, not right in passing the inpugned order

particularly in view of the fact that a valid order of sanction was granted in
relation to the offences commtted by the First Respondent under the 1988

Act. The inpugned order of the Hi gh Court, therefore, cannot be sustained,
which is set aside accordingly.

The appeal is allowed. No costs.




