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By this Wit Petition, the Petitioner seeks to challenge a letter
dated 9t h July, 2001, issued by the Mnistry of Finance as being
arbitrary and discrinmnatory being in violation of Articles 14 and
19(1)(g) of the Constitution, and also violative of the Finance Act,

1994 as anmended by the Act 14 of 2001. The Petitioner also prays for
an Order directing the Respondent to bifurcate the gross receipts of
processi ng of photographs into the portion attributable to goods and
that attributable to services. The Petitioner clainms that the
Respondents nmust tax only that portion of the receipts, which is
attributable to the services rendered.

Briefly stated the facts are that the Petitioner is the owner of one
Aj ant ha Col our Lab, Kottakkal , Mal appuram - Ker ala. The Petitioner is
runni ng the business of devel opi ng and printing of col our photographic

filns. The Petitioner devel ops the negatives supplied by the custoner
and gives to the custoner positive prints as per the order of the
cust omer . By the inpugned letter it has been clarified that the

service tax woul d be on the entire anmount recovered by persons |ike
the Petitioner.

M. Mohd. Yusuf raises a prelimnary objection. He submts that
the Keral a Col our Labs Association had filed a Wit Petition in the
Keral a High Court challenging the constitutional validity of 'the
provisions in the Finance Act, which permts |evy of service tax on
services |like those rendered by the Petitioner. He submits that that
Wit Petition cane to be dismssed by a Judgrment of the Kerala High
Court dated 31st January, 2002. He points out that against that
Judgnment two SLPs were filed. SLP (O No.- 11614 of 2002 was
di smissed on 10th July, 2002. He points out that the second SLP
bearing CC No. 6811 of 2002 filed by the Kerala Col our Labs
Associ ation was al so dism ssed on 8th January, 2003. He points out
that in the synopsis attached to this Petition it is stated that the issues
covered in this Wit Petition are already pending before this Court in
the SLP filed by the Kerala Col our Labs Association.. He submits that in
vi ew of the dismssal of the two SLPs chal |l enging the constitutiona
validity of the provision |evying service tax on persons |like the
Petitioner, this Petition should also be dism ssed.

On the other hand, M. Venugopal submts that on 8th Janaury,
2003 when this Court dismissed SLP (CC) No. 6811/02 (Kerala Col our
Lab Association’s SLP), this Court bifurcated this Wit Petition and
listed it in the next week. He subnits that thereafter this Court has
issued Rule in this Wit Petition on 17th January, 2003. He submits
that therefore this Court has already recognized the fact that this Wit
Petition is not covered by the disnissal of Kerala Col our Labs
Association’s SLP

A readi ng of the avernents nmade by the Petitioner, in the
synopsis, in the Wit Petition and in I.A No. 4 filed by him makes it
clear that the Petitioner was initially claimng that the issues in this
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Petition and in the pending SLP of Kerala Col our Labs Associ ation were
the sane. However, on finding that agai nst the Judgment of the
Keral a High Court dated 31st January, 2002, SLP (C) No. 11614 of
2002 has been dism ssed, this Petition was got separated from Keral a
Col our Labs Association’s SLP on the ground that the issues were
simlar to those raised in an SLP filed by the State of Meghal aya
chal | engi ng an Order of the Gauhati H gh Court dated 5th Septenber,
2001. It is for that reason that Rule was issued on 17th January, 2003
and there was an Order tagging it with SLP (CC No. 4253 of 2002
(which is the SLP filed by the State of Meghal aya). W have | ooked at
the papers of the SLP filed by the State of Meghalaya. W find this
Petition has nothing to do with that SLP. It is for that reason that this
Wit Petition was delinked fromthe SLP filed by the State of Meghal aya
by an Order dated 7th July, 2004. W find substance in the contention
that the Wit Petition should have been disnissed with the dism ssal of
the SLP filed by Kerala Colour Labs Association. However, as another
Court has already issued rule, judicial discipline requires that the
matter be now heard on nerits.

As has been nentioned above, the challenge is ostensibly to the
letter issued by the Mnistry of Finance. But the real challenge is to

t he anendnent -in the Finance Act. That letter is only clarifying what
Section 67 of the Finance Act, 1994, as anended by Act 14 of 2001,
provi des.

Section 65(47) defines Photography as including stil
phot ography, notion picture photography, |aser photography, aeria
phot ography and fl uorescent photography.” Section 65(48) defines
Phot ogr aphy studi o or agency as includi ng any professional
phot ographer or a comercial concern engaged i-n the business of
rendering service relating to photography. Section 65(72)(zb) defines
Taxabl e service in relation to photography studi o or agency as any
service provided to a custoner, by a photography studio or agency in
relation to photography, in any manner. ~ Section 66 is the charging
Section. Sub-section 5 levies a service tax at the rate of five per cent
of the value of the taxable services referred to in clause (zb) of Sec.
65 (72). Section 67 provides that the value of taxable service shall be
the gross anmount charged by the service provider for such service
rendered by him The Explanationto Section 67 exenpts only the cost
of unexposed photography film unrecorded nagnetic tape or such
ot her storage device if any, sold to the client during the course of
provi di ng the service.

As sone doubt was raised regarding the interpretation of these
provisions by that Letter the Mnistry of Finance has nerely clarified as
fol |l ows:

"4, The val ue of taxable service [in photography service] is
the gross anount charged fromthe custoner for the

service rendered. However, the cost of unexposed

phot ography filns sold to the custonmer is excluded. .......
No ot her cost (such as photographi c paper, chemcals,

etc.) is excluded fromthe taxable val ue."

Thus, a mere challenge to such a clarificatory letter is not
enough. The chall enge has to be to the provisions of the Finance Act.
The provisions of the Finance Act had been challenged by the
Keral a Col our Labs Association. That challenge had been repelled by
the Kerala Hi gh Court and an SLP agai nst that Judgnent has al ready
been dism ssed by this Court. W have read the Judgnent of the
Kerala High Court. In our view, the Judgment correctly considers al
aspects including the aspect of double taxation. W find no infirmty in
that Judgment. The principles set out therein fully apply here al so.
There is one further difficulty in the way of the Petitioner. This
Court has, in the case of Rai nbow Col our Lab & Anr. vs. State of
M P. & Os., reported in (2000) 2 SCC 385, held that contracts of the
type entered into by persons like the Petitioner are nothing el se but
service contracts pure and sinple. It is held that in such contracts
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there is no element of sale of goods. This Judgnment is binding on this
Court. In view of this Judgnent, the question of directing the
Respondent to bifurcate the receipts into an el enent of goods and the
el enent of service cannot and does not arise. W see no substance in
the contention that facts in Rai nbow Col our Labs case were different
i nasmuch as in that case the Court was dealing with a case where
phot ogr aphers take photographs, devel op them and then give the
photos to the custoner. In our view, the ratio of Rai nbow Col our Lab’s
case al so applies to cases like the present.
Faced with this situation, M. Venugopal subnitted that the
correctness of Rai nbow Col our Lab’s case has been doubted by a
Bench of three Judges in the case of Associated Cement Conpanies
Ltd. vs. Conmi ssioner of Custons, reported in (2001) 4 SCC 593.
He relied upon the follow ng observations of this Judgnent:
"26. In arriving at the aforesaid conclusion the Court
referred to the decision of this Court in H ndustan
Aeronautics Ltd. v. State of Karnataka [(1984) 1 SCC 706
: 1984 SCC (Tax) 90] and Everest Copiers [(1996) 5 SCC
390] . But both these cases related to the pre-Forty-sixth
Anmendnent'_era where in works contract the State had no
jurisdiction to bifurcate the contract and inpose sal es tax
on the transfer of property in goods involved in the
execution of a works contract. The Forty-sixth
Amendnent was made precisely with a viewto enpower
the State to bifurcate the contract and to | evy sales tax on
the value of the material involved in the execution of the
wor ks contract, notw thstanding that the value nay
represent a small percentage of the ampunt paid for the
execution of the works contract. ~ Even if the dom nant
intention of the contract is the rendering of a service,
which will anmpbunt to a works contract, after the Forth-
si xth Amendnent the State woul d now be enpowered to
| evy sales tax on the material used in such contract. . The
conclusion arrived at in Rai nbow Col our Lab case, in our
opi nion, runs counter to the express provision contained in
Article 366(29-A) as also of the Constitution Bench
decision of this Court in Builders’ Assn. of India v. Union of
India [(1989) 2 SCC 645]."

He subnmitted that, in view of these observations, the Judgnent in
Rai nbow Col our Lab case must be deened to have been overruled
and/or in any event it is required to be reconsidered by a | arger Bench
We are unable to accept this subm ssion. In Associated Cenent
Conpani es’ case, the question was whether or not customduty could
be | evied on draw ngs, designs, diskettes, nmanual's etc. The argunent
there was that these were intangible properties and not goods as
defined in Section 2(22) of the Custonms Act. The question of |evy of
service tax did not arise in that case. The observations relied upon are
nere passi ng observations and do not overrul e Rai nbow Col our Lab’s
case. Even otherwi se, the questions raised in this Petition are fully
covered and answered by the decision of the Kerala H gh Court, which
we confirmas |aying down the correct |aw
It was next submitted by M. Venugopal that neither Rai nbow
Col our Lab’s case nor Kerala Col our Lab’s case consi dered the question
of discrimnation which has been raised by the Petitioner in this Wit
Petition. He submits that the Petitioner has also challenged the
discrimnatory attitude of the Respondent in |levying service tax on
gross recei pts in photographic busi ness when on other pure service
providers |ike stock brokers, travel agent etc. the tax is levied only on

the conmi ssi on. In our view, there is no discrimnation. It has
al ready been held by this Court that such cases are contracts of
service pure and sinple. |In other cases, referred to, there is a

bi furcati on because service is provided and goods are sol d.
We thus see no substance in this Wit Petition. The sane stands
di sm ssed. There will be no order as to costs.
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