http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

CASE NO. :
Appeal (civil) 7304 of 2005

PETI TI ONER
U P. State Brassware Corpn. Ltd. & Anr.

RESPONDENT:
Udai Narai n Pandey

DATE OF JUDGVENT: 08/12/2005

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGVENT
[Arising out of “S.L.P. (C No. 14945 of 2004]

S.B. Sinha, J

Leave granted.

Wet her direction to pay backwages consequent upon a declaration
that a worknman has been retrenched i nviolation of the provisions of Section
6-N of the U P. Industrial Disputes Act, 1947 (equivalent to Section 25F of
the Industrial Disputes Act, 1947) as a rule is in question in this appea
whi ch arises out of a judgnent and order dated 6.2.2004 passed by a
Di vi sion Bench of the High Court of Judicature at Allahabad in Cvil Msc.
Wit Petition No. 23890 of 1992 dism ssing the appeal preferred by the
Appel | ant herein arising out of a judgnment and order dated 8th July, 1992.

The Appellant is an undertaking of the State of Uttar Pradesh. The
Respondent herein was appointed on 23rd July, 1984 in a project known as
Project Peetal Basti by the Appellant for |ooking after the construction of
bui | di ng, cenent | oading and unl oading. He worked'in the said project from
23.7.1984 till 8.1.1987. He was thereafter appointed’in Non-Ferrous Rolling
MI1I. By an order dated 12/13.2.1987, the conpetent authority of the Non-
Ferrous M1 of the Appellant passed the foll ow ng order

"Fol | owi ng two persons are hereby accorded
approval for appointnent in Non-Ferrous Rolling
M1l on mnimmdaily wages for the period w. e.f.

date indi cated against their name till 31-3-1987.

Sl No. Nanme Dat e

1. Sh. Hori Lal 7-1-1987
2. Sh. Uday Narain Pandey 8-1-1987"

The services of the Respondent were term nated on the expiry of his
tenure. An industrial dispute having been raised, the appropriate
government by an order dated 14.9.1998 referred the follow ng dispute for
adj udi cation by the Presiding Oficer, Labour Court, Utar Pradesh:

"Whet her the enployer’s decision to termnate the
Wor kman Sh. Uday Narain son of Pateshwar

Pandey w.e.f. 1-4-87 was illegal and inproper? If
yes whether the concerned workman is entitled to
the benefit of retrenchment and ot her benefit?"

The Project Oficer of the Appell ant-Corporation appears to have
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granted a certificate showi ng the nunber of days on which the Respondent
perfornmed his duties.

The Labour Court in its award dated 31.10.1991 cane to the finding
that the Respondent worked for nore than 240 days in each year of 1985-
1986. It was directed:

"Therefore, | reached to the decision that the
enpl oyer shoul d reinstate the concerned workman
Uday Narain Pandey son of Sh. Pateshwari Pandey
w.e.f. the date of retrenchnent i.e. 1-4-87 and he
shoul d be paid entire backwage with any other

al | owances w.e.f. sane date within 30 days from
the date of this order together with Rs. 50/-
towards cost of litigation to Sh. Uday Narain
Pandey. | decide accordingly in this Industria

Di spute.™

The Appellant hereinfiled a wit petition before the Al lahabad H gh
Court in My, 1992 which was nmarked as Civil Msc. Wit Petition No.
23890 of 1992 inter alia contending that as the Respondent had not rendered
service continuously for a period of 240 days during the period of 12
cal endar nonths inmmedi ately before his retrenchment uninterruptedly, he
was not a workman within the neaning of Section 2(z) of the U P. Industria
Di sputes Act. It was further contended that the appoi ntrrent of the
Respondent was on contractual basis for a fixed tenure which came to an end
automatically as stipulated in the aforenentioned order dated 12/13.2.1987.

An application was filed by the Respondent herein under the Paynent
of Wages Act wherein an-award was passed. ~The said order was al so
guesti oned by the Appellant by filing awit application before the Hi gh
Court and by an order dated 12.8.1993, the Hi gh Court directed it to pay a
sum of rupees ten thousand to the Respondent. Pursuant to or in furtherance
of the said order, the Respondent is said to have been paid wages upto
February, 1996. By reason of the inmpugned order dated 6.2.2004, the wit
petition was di sm ssed hol di ng:

"Havi ng heard the | earned counsel for the
Petitioners and havi ng perused the record, | am of
the opinion that the aforesaid findings recorded by
the Labour Court cannot be said to be perverse.
The | earned senior counsel then contended that the
Petitioner No. 1 i.e. UP. State Brassware
Corporation Ltd. has been closed down. Be that as
it may, the position of the Respondent workman
woul d be the same as that all the simlar

enpl oyees and this cannot be a ground to set aside
the award of the Labour Court."

Ms. Rachana Srivastava, |earned counsel appearing on behalf of the
Appel ' ant woul d bring to our notice that the Appellant’s industries have
been lying closed since 26.3.1993 and in that view of the matter, the Labour
Court as also the High Court commtted a serious error in _passing the
i mpugned judgnent. The appoi ntnent of the Respondent, the |earned
counsel would contend, being a contractual one for a fixed period, Section 6-
N of the U P. Industrial Disputes Act woul d have no application

Rel ying on or on the basis of the principle of "no work no pay’, it was
urged that for the period the Respondent did not work, he was not entitled to
any wages and as such the grant of back wages by the Labour Court as al so
by the High Court is wholly illegal, particularly, in view of the fact that no
statement was nade in his witten statement filed before the Labour Court
that he was not enployed with any other concern. In any event, the
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Respondent was al so not interested in a job. [In support of the

af orenmenti oned contention, reliance has been placed on Kendriya Vidyal aya
Sangat han and Another v. S.C. Sharma, (2005) 2 SCC 363 and Al |l ahabad

Jal Sansthan v. Daya Shankar Rai and Another, (2005) 5 SCC 124.

M. Bharat Sangal, |earned counsel appearing on behalf of the
Respondent, on the other hand, would submit that Section 2 (00)(bb) of the
Industrial Disputes Act, 1947 applies to the workmen working in the State of
Uttar Pradesh as there does not exist any such provision in the UP
Industrial Disputes Act. It was conceded that in view of the fact that
establ i shnent of the Appellant was sold out on 26.3.1993, the Respondent
may not be entitled to an order of reinstatenent with full back wages but
having regard to the fact that his services were wongly termnated with
effect from1l.4.1987, he would be entitled to back wages for the entire
period from1.4.1987 till 26.3.1993 besides the amount of conpensation as
envi saged under the U P. Industrial D sputes Act.

Payment of back wages, M. Sangal would urge, is automatic
consequent upon a declaration that the order of term nation is unsustainable
for any reason whatsoever and in particular when it is found to be in
viol ati on-of the provisions of Section 6-N of the U P. Industrial D sputes
Act .

It is not in dispute that the Respondent was appointed on daily wages.
He on his own showing was appointed in a project work to | ook after the
construction of building.

The construction of the building, the learned Labour Court noticed,
cane to an end in the year 1988. < The reference by the appropriate
government pursuant to an industrial disputeraised by the Respondent was
made in the year 1990.

A deci sion had been taken to cl ose down the establishnent of the
Appel l ant as far back on 17.11.1990 wherefor a Government Order, GO No.
395/18 Niryat-3151/90 dated 17.11.1990 was issued. In\|its rejoinder
affidavit filed before the H gh Court, it was contended that the said GO was
i npl enented substantially and all the enpl oyees including the regul ar
enpl oyees save and except sone skeleton staff for w nding up were
retrenched. The Non Ferrous MII of the Appellant was sold on 26.3.1993.

The Labour Court in its inmpugned award has not arrived at any
finding that the order of appointnent dated 8.1.1987 whereby the
Respondent was appointed afresh in the Non Ferrous Rolling MIIl was by
way of unfair |abour practice. It is, however, true that the Appellant relying
on or on the basis of the aforenentioned order dated 12/13.2.1987 in ternmns
wher eof the Respondent’s services were approved for appointment in-the
said mll on mninmmdaily wages for the period 8:1.1987 till 31.3.1987
term nated his services without giving any notice or paying salary of one
nonth in lieu thereof. No conpensation in terns of Section 6-N of the UP
I ndustrial Disputes Act was al so paid.

Bef ore adverting to the decisions relied upon by the | earned counse
for the parties, we may observe that although direction to pay full back
wages on a declaration that the order of termnation was invalid used to be
the usual result but now, with the passage of time, a pragnatic view of the
matter is being taken by the court realizing that an industry may not be
conpelled to pay to the workman for the period during which he apparently
contributed little or nothing at all to it and/ or for a period that was spent
unproductively as a result whereof the enployer would be conpelled to go
back to a situation which prevail ed nany years ago, nanely, when the
wor kman was retrenched

It is not disputed that the Respondent did not plead that he after his
purported retrenchnent was whol |y unenpl oyed.

Section 6-N of the U P. Industrial Disputes Act provides for service of
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one nonth notice as al so paynent of conpensation to be conputed in the
manner |aid down therein. Proviso to clause (a) of the said provision
however, excludes the requirenent of giving such notice in the event the
appoi ntnent was for a fixed tenure.

Section 25B(2)(a) of the Industrial D sputes Act raises a legal fiction
that if a workman has actually worked under the enpl oyer continuously for
a period of nore than 240 days during a period of twelve cal endar nonths
preceding the date with reference to which calculation is to be nade,
al t hough he is not in continuous service, he shall be deened to be in
conti nuous service under an enployer for a period of one year

The Labour Court ‘al though passed its award relying on or on the basis
of the certificate issued by the Appellant, it did not hold that during the
precedi ng 12 nonths, nanely, for the period 1st April, 1986 to 31st March
1987 the worknman had conpl eted 240 days of service. Unfortunately,
neit her the Labour Court nor the Hi gh Court considered this aspect of the
matter in right perspective.

No precise fornmula can be |aid down as to under what circunstances

paynment of entire back wages shoul d be allowed. Indisputably, it depends
upon the facts and circunstances of each case. It would, however, not be
correct to contend that it is automatic. It should not be granted nechanically

only because on technical grounds or otherw se an order of termination is
found to be in contravention of the provisions of Section 6-N of the U P.
I ndustrial D sputes Act.

Section 2(00)(bb) of the Central Act as inserted by Industrial Disputes
Amendrent Act, 1984 is as under

"2. Definitions.\027In this Act, unless there is
anyt hi ng repugnant in the subject or context,\027
* * *

(00) 'retrenchnment’ neans the term nation by the
enpl oyer of the service of a workman for any
reason what soever, otherw se than as a puni shnment
inflicted by way of disciplinary action, but does
not incl ude\ 027

* k%
gzg * k%
(bb) term nation of the service of the worknman as a
result of the non-renewal of the contract of
enpl oyment between the enpl oyer and the
wor kman concerned on its expiry or of such
contract being terminated under a stipulationin
that behal f contained therein;"

However, a sinilar provision has not been enacted in the UP
I ndustrial D sputes Act.

The contention of the Appellant, as noticed hereinbefore, was that the
Respondent havi ng been appointed for a fixed period was not entitled to any
conpensati on under the provisions of Section 6-N of the U.P. Industria
Di sputes Act. But, in this connection our attention has been drawn to a 2-
Judge Bench decision of this Court in Uttar Pradesh State Sugar Corporation
Ltd. v. Omn Prakash Upadhyay [2002 (1) LLJ 241: (2002) 10 SCC 89]
wherein it was held that in view of Section 31(1) of Industrial D sputes
(Amendrent and M scel | aneous Provisions) Act, 1956, the provisions of
Section 2(o00)(bb) of the Central Industrial Disputes Act woul d not be
applicable. In that view of the nmatter, although no notice was required to be
service in view of the proviso to Cause (a) of Section 6-N of the U P.

I ndustrial Disputes Act, conpensation therefor as provided for in Cause (b)
was payable. But, it is not necessary for us to go into the correctness or
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ot herwi se of the said decision as it is not disputed that before the provisions
of Section 6-N of the U P. Industrial D sputes Act can be invoked, the

concer ned wor kman nust work at |east for 240 days during a period of

twel ve cal endar nonths preceding the date with reference to which

calculation is to be made.

However, as the question as regard termnation of service of the
Respondent by the Appellant is not in issue, we would proceed on the basis
that the services of the Respondent were terminated in violation of Section
6-N of the U P. Industrial Disputes Act. The prinmary question, as noticed by
us herein before, is as to whether even in such a situation the Respondent
woul d be entitled to the entire back wages.

Bef ore adverting to the said question in a bit nore detail, let us
consi der the decisions relied upon by M. Sangal

In H ndustan Tin Wrks Pvt. Ltd. v. Enployees of Hi ndustan Tin
Works Pvt. Ltd. [(1979) 1 SCR 563], this court nerely held that the relief of
reinstatement with continuity of service can be granted where term nation of
service i's found to be invalid. 1It, therefore, does not lay down a law in
absolute termsto the effect that right to claimback wages must necessarily
follow an order declaring that the termination of service is invalid in |aw

In H ndustan Tin Wrks (supra) notice for retrenchnent was issued
inter alia for non-availability of raw material to utilize the full installed
capacity, power shedding limting the working of the unit to 5 days a week
and the mounting |l oss which were found to be factually incorrect. The rea
reason for issuing such a notice was held to be "the annoyance felt by the
management consequent upon the refusal of the workmen to agree to the
terns of settlenment contained inthe draft dated 5th April, 1974".

Laws proverbial delay, it was urged therein, is a matter which should
be kept in view having regard to the fact situation obtaining in each case and
the conduct of the parties. Such a contention was raised on the ground that
the company was suffering | osses. The court anal ysed factual matrix
obtaining therein to the effect that a sumof Rs. 2,80,000/- was required to be
paid by way of back wages and an offer was nade by way of settlenent to
pay 50% of the back wages observing:

"Now, undoubtedly the appell ant appears to have
turned the corner. The industrial unit-is |ooking up
It has started making profits. The wor knen have

al ready been reinstated and, therefore, they have
started earning their wages. It may, however, be
recal l ed that the appellant has still not cleared its
accunul ated | oss. Keeping in view all the facts and
circunstances of this case it would be appropriate

to award 75% of the back wages to the worknen to

be paid in two equal instalnents.”

It will, therefore, be seen that this Court itself, having regard to the
factual matrix obtaining in the said case, directed paynent of 75% of the
back wages and that too in two equal instal nments.

I n Managenent of Panitole Tea Estate v. The Workmen [(1971) 3
SCR 774], a two-judge bench of this Court while considering the question as
regard grant of relief or reinstatenment, observed:

"The general rule of reinstatenent in the absence
of special circunstances was al so recognised in the
case of Workmen of Assam Match Co. Ltd. v.
Presiding O ficer, Labour Court, Assam and has
again been affirmed recently in Tul sidas Paul v.
Second Labour Court, WB. In Tulsidas Paul it has
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been enphasi sed that no hard and fast rule as to
whi ch circunstances woul d establish an exception

to the general rule could be |aid down and the

Tri bunal nust in each case decide the question in a
spirit of fairness and justice in keeping with the
obj ectives of industrial adjudication.”

In Surendra Kumar Vernma v. Central Government |ndustrial Tribunal-
cum Labour Court, New Delhi & Anr. [(1981) 1 SCR 789], this Court
refused to go into the question as to whether term nation of services of a
wor kman in violation of the provisions of Section 25F is void ab initio or
nerely invalid or inoperative on the prem se that senmantic luxuries are
m splaced in the interpretation of "bread and butter’ statutes. In that context,
Chi nnappa Reddy, J. observed:

"\ 005PI ai n common sense dictates that the renova
of an order termnating the services of workmen
nmust ordinarily lead to the reinstatenment of the
services 'of 'the workmen. It is as if the order has
never been, and so it nust-ordinarily lead to back
wages too. But there may be exceptiona

ci rcunst ances whi ch nmake it i npossible or wholly

i nequitable vis-‘-vi's the enpl oyer and worknen to
direct reinstatenent with full back wages. For

i nstance, the industry m ght have cl osed down or

m ght be in severe financial doldruns; the

wor kmen concerned m ght have secured better or

ot her enpl oynent el sewhere and so on. In such
situations, there is a vestige of discretionleft in the
court to nake appropriate consequential orders.
The court may deny the relief of reinstatenent
where reinstatenment is inpossible because the

i ndustry has cl osed down. The court nay deny the
relief of award of full back wages where that
woul d pl ace an inpossible burden on-the

enpl oyer. In such and ot her exceptional cases the
court may nmould the relief, but, ordinarily the
relief to be awarded must be reinstatement with
full back wages. That relief nust be awarded

where no special inpedinent in the way of

awarding the relief is clearly shown. True,

occasi onal hardship nay be caused to an enpl oyer
but we nmust renmenber that, nore often than not,
conparatively far greater hardship is certain to be
caused to the workmen if the relief is denied than
to the enployer if the relief is granted."”

Yet again, no law in absolute terns had been |l aid down therein. The
court proceeded on the basis that there may be situations where grant of ful

back wages woul d be inequitable. 1In the fact situatioon obtaining therein, the
court, however was of the opinion that there was no inpediment in the way
of awarding the relief. It is interesting to note that Pathak, J., as Hs

Lordshi p then was, however was of the view

"Ordinarily, a workman who has been retrenched

in contravention of the lawis entitled to
reinstatement with full back wages and t hat
principle yields only where the justice of the case
inthe light of the particular facts indicates the
desirability of a different relief."

The expression 'ordinarily’ must be understood given its due
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meani ng. A useful reference in this behalf nmay be made to a 4-Judge Bench
decision of this Court in Jasbhai Motibhai Desai v. Roshan Kumar, Haj
Bashir Ahmed and Qthers [(1976) 1 SCC 671] wherein it has been hel d:

"35. The expression "ordinarily" indicates that this
is not a cast-iron rule. It is flexible enough to take
in those cases where the applicant has been
prejudicially affected by an act or onission of an
aut hority, even though he has no proprietary or

even a fiduciary interest in the subject-matter. That
apart, in exceptional cases even a stranger or a
person who was not a party to the proceedi ngs

before the authority, but has a substantial and
genui ne interest in the subject-matter of the
proceedings will be covered by this rule. The
principles enunciatedin the English cases noticed
above, 'are not inconsistent with it."

In J.N. Srivastava v. Union of India and Another [(1998) 9 SCC 559]
again no | aw has been |l aid down in the fact situation obtaining therein. The
court held that the worknen had all al ong been ready and willing to work,
the plea of "no work no pay’ as prayed for should not be appli ed.

W may notice that in MD., U'P. Warehousing Corpn. v. Vijay
Nar ayan Vaj payee [(1980) 3 SCC 459] and Jitendra Singh Rathor v. Shri
Bai dyanat h Ayurved Bhawan Ltd. although an observati on had been nmade to
the effect that in a case where a breach of the provisions of Section 25-F has
taken place, the worknen cannot be deni ed back wages to any extent, no
l aw, which may be considered to be binding precedent has been | aid down
t herein.

In P.GI|. of Mdical Education & Research, Chandigarh v. Raj Kumar
[ (2001) 2 SCC 54], Banerjee, J., on the other hand, 'was of the opinion

"The | earned counsel appearing for the
respondents, however, placed strong reliance on a
| ater decision of this Court in P of ME &
Research Chandi garh v. Vinod Krishan Sharnma
wherein this Court directed paynent of bal ance of
60% of the back wages to the respondent within a
specified period of tine. It my well be noted that
the decision in Soma case has been noticed by this
Court in Vinod Sharma case wherein this Court
apropos the decision in Soma case observed:

"A nmere | ook at the said judgnent shows

that it was rendered in the peculiar facts and
circunstances of the case. It is, therefore,

obvi ous that the said decision which centred

round its own facts cannot be a precedent in the
present case which is based on its own facts."

We al so record our concurrence with the
observati ons nmade therein.

Payment of back wages having a discretionary
element involved in it has to be dealt with, in the
facts and circunstances of each case and no
straight-jacket fornula can be evol ved, though
however, there is statutory sanction to direct
paynment of back wages in its entirety. As regards
the decision of this Court in H ndustan Tin Wrks
(P) Ltd. be it noted that though broad guidelines,
as regards paynment of back wages, have been laid
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down by this Court but having regard to the
peculiar facts of the matter, this Court directed
paynment of 75% back wages only."

The decisions of this Court strongly relied upon by M. Sangal
therefore, do not speak in one voice that the industrial court or for that
matter the High Court or this Court would not have any discretionary role to
play in the matter of noulding the relief. If a judgnment is rendered nerely
having regard to the fact situation obtaining therein, the same, in our
opi nion, could not be a declaration of law within the neaning of Article 141
of the Constitution of India.

It is one thing to say that the court interprets a provision of a statute
and lays down a law, but it is another thing to say that the courts although

exerci se plenary jurisdictionwll have no discretionary power at all in the
matter of noulding the relief or otherw se give any such reliefs, as the
parties nay be found to be entitled to in equity and justice. |If that be so, the

court’s function as court of justice would be totally inpaired. Discretionary
jurisdiction in a court need not be conferred always by a statute.

O der VI, Rule 7 of the Code of Civil Procedure confers power upon
the court to nould relief in a given situation. The provisions of the Code of
Cvil Procedure are applicable to the proceedi ngs under the Industria
Di sputes Act. Section11-A of the Industrial Disputes Act enpowers the
Labour Court, Tribunal and National Tribunal to give appropriate relief in
case of discharge or dismssal of worknen.

The meani ng of the word *discharge’ is somewhat vague. |In this case,
we have noticed that one of the contentions of the Appellant was that the
servi ces of the Respondent had been termnated in terns of its order dated
12/ 13. 2. 1987 wher eby and whereunder the services of the Respondent herein
was approved till 31.3.1987.

The Industrial Disputes Act was principally established for the
pur pose of pre-enpting industrial tensions, providing the mechanics of
di spute-resol utions and setting up the necessary infrastructure so that the
energi es of partners in production my not be dissipated in counter-
producti ve battles and assurance of industrial justice may create a clinmate of
goodwi I I. [See LIC v. D.J. Bahadur, (1981) 1 SCC 315]

I ndustrial Courts while adjudicating on disputes between the
managenent and the worknen, therefore, nust take such-deci sions which
woul d be in consonance with the purpose the | aw seeks to-achieve. Wen
justice is the buzzword in the matter of adjudication under the Industria
Di sputes Act, it would be wholly inproper on the part of the superior courts
to make them apply the cold letter of the statutes to act nechanically.
Rendition of justice would bring within its purview giving a person what is
due to himand not what can be given to himin law

A person is not entitled to get sonething only because it woul d be
lawful to do so. |If that principle is applied, the functions of an industria
court shall lose nuch of its significance.

The changes brought about by the subsequent decisions of this Court
probably having regard to the changes in the policy decisions of the
government in the wake of prevailing market econony, gl obalization
privatization and outsourcing is evident.

In H ndustan Mdtors Ltd. v. Tapan Kumar Bhattacharya and Anot her
[ (2002) 6 SCC 41], this Court noticed Raj Kumar (supra) and Hindustan Tin
Wor ks (supra) but hel d:

"As already noted, there was no application of
mnd to the question of back wages by the Labour
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Court. There was no pl eadi ng or evidence

what soever on the aspect whether the respondent

was enpl oyed el sewhere during this |ong

interregnum Instead of renitting the matter to the
Labour Court or the Hi gh Court for fresh
consideration at this distance of time, we feel that
the issue relating to paynent of back wages shoul d
be settled finally. On consideration of the entire
matter in the light of the observations referred to
supra in the matter of awardi ng back wages, we are
of the viewthat in the context of the facts of this
particul ar case including the vicissitudes of |ong-
drawn litigation, it will serve the ends of justice if
the respondent is paid 50% of the back wages till
the date of reinstatenent..."

The Court, therefore, enphasized that while granting relief application
of mnd on the part of the industrial court is inperative. Payment of ful
back wages, therefore, cannot be the natural consequence.

To the sane extent are the decisions of this Court in Indian Railway
Construction Co. Ltd. v.  Ajay Kumar [(2003) 4 SCC 579] and MP. State
El ectricity Board v. Jarina Bee (Snt.) [(2003) 6 SCC 141].

The sai d deci sions have recently been considered and followed in UP
State Textile Corpn. Ltd. v. P.C. Chaturvedi. and Others [(2005) 8 SCC 211].

Lahoti, J., as the |learned Chief Justice then was, in S M N |ajkar and
O hers v. Telecom Di'strict Manager, Karnataka [ (2003) 4 SCC 27] opi ned:

"The fact remains that there was del ay, though not

a fatal one, in initiating proceedings calculating the
time between the date of termination and initiation

of proceedi ngs before the Industrial Tribunal-cum
Labour Court. The enpl oyee cannot be bl anmed for

the delay. The | earned Single Judge has denied the
relief of back wages while directing the appellants

to be reinstated. That appears to be a just and
reasonabl e order\ 005"

In Rattan Singh v. Union of India [(1997) 11 SCC 396], the Court
directed paynent of a consolidated sumof Rs. 25,000/- in lieu of back
wages and rei nstatenent having regard to the tine lag between the date of
term nation and the date of order.

In Ruby Ceneral Insurance Co. Ltd. v. Chopra (P.P.) [(1969) 3 SCC
653] and Hi ndustan Steels Ltd. v. A K Roy [(1969) 3 SCC 513], this Court
hel d that before granting reinstatement, the court nust weight all the facts
and exercise discretion whether to grant reinstatenment or to award
conpensati on.

The sai d deci sions were, however, distinguished in Mhan Lal v.
Management of Ms. Bharat Electronics Ltd. [(1981) 3 SCC 225]. Desai, J.
was of the opinion:

"17\005But there is a catena of decisions which rule
that where the termination is illegal especially
where there is an ineffective order of retrenchment,
there is neither term nation nor cessation of service
and a declaration follows that the workman

concerned continues to be in service with al
consequential benefits. No case is made out for
departure fromthis normally accepted approach of

the courts in the field of social justice and we do
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not propose to depart in this case."

In All ahabad Jal Sansthan v. Daya Shankar Rai and Anot her [(2005)
5 SCC 124], in which one of us was a party, this Court had taken into
consi derati on nost of the decisions relied upon by M. Sangal and observed:

"Alaw in absolute ternms cannot be laid down as to
in which cases, and under what circunstances, ful
back wages can be granted or deni ed. The Labour
Court and/or Industrial Tribunal before which

i ndustrial dispute has been raised, would be
entitled to grant the relief having regard to the
facts and circunstances of each case. For the said
pur pose, several factors are required to be taken
into consideration. It is not in dispute that
Respondent 1 herein was appoi nted on an ad hoc
basis; his services were term nated on the ground
of a policy decision, as far back as on 24-1-1987.
Respondent 1 had filed a witten statenent

wherei n he had not raised any plea that he had
been sitting idle or had not obtai ned any ot her
enpl oyment in the interregnum The | earned

counsel for the appellant, in our opinion, is correct
in submtting that 'a pleading to that effect in the
witten statenent by the worknman was necessary.

Not only no such pleading was raised, even in his
evi dence, the workman did not say that he
continued to remain unenployed. I'n the instant
case, the respondent herein had been reinstated
from27-2-2001."

It was further stated:

"16. We have referred to certain decisions of this
Court to highlight that earlier in the event of an
order of dism ssal being set aside, reinstatenent
with full back wages was the usual result. But now
with the passage of time, it has conme to be realised
that industry is being compelled to pay the

wor kman for a period during which he apparently
contributed little or nothing at all, for a period that
was spent unproductively, while the worknan is

bei ng conpelled to go back to a situation which
prevail ed many years ago when he was di smi ssed.

It is necessary for us to develop a pragmatic
approach to probl enms dogging industrial relations.
However, no just solution can be offered but the

gol den nean nay be arrived at."

Yet again in CGeneral Manager, Haryana Roadways  v. Rudhan Singh
[JT 2005 (6) SC 137 : (2005) 5 SCC 591], a 3-Judge Bench of this Court in a
case where the workman had worked for a short period which was l'ess than
a year and having regard to his educational qualification, etc. denied back
wages al though the term nation of service was held to have been nade in
viol ation of Section 25F of the Industrial Disputes Act, 1947 stating:

"\ 005A host of factors |Iike the manner and net hod
of selection and appointnent i.e. whether after
proper advertisenment of the vacancy or inviting
applications fromthe enpl oynent exchange,

nature of appoi ntment, namely, whether ad hoc,
short term daily wage, tenporary or pernmanent in
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character, any special qualification required for the
job and the like should be wei ghed and bal anced in
taking a decision regarding award of back wages.
One of the inportant factors, which has to be taken
into consideration, is the length of service, which
the workman had rendered with the enmployer. If

the workman has rendered a considerabl e period of
service and his services are wongfully terni nated,
he may be awarded full or partial back wages
keeping in view the fact that at his age and the
qualification possessed by himhe may not be in a
position to get another enploynent. However,

where the total |ength of service rendered by a

workman is very small, the award of back wages
for the complete periodi.e. fromthe date of
termnation till the date of the award, which our

experience shows is often quite large, would be

whol |y i nappropriate. Another inportant factor,
which requires to be taken into consideration is the
nature of enploynment. A regular service of

per manent -charact er cannot be conpared to short

or intermttent daily-wage enpl oynent though it

may be for 240 days in a calendar year."

In A P. State Road Transport Corporation and Qthers v. Abdu
Kareem [ (2005) 6 SCC 36] while the Labour Court directed reinstatenent
with continuity of 'service of the Respondent but w thout back wages, this
Court deni ed even the continuity of service.

A Division Bench of this Court In ML. Binjolkar v. State of Madhya
Pradesh [JT 2005 (6) SC 461 : (2005) 6 SCC 224], referring to a large
nunber of decisions, held:

"7\ 005 The earlier view was that whenever there is
interference with the order of termnation or
retirenment, full back wages were the natura
corollary. It has been laid down in the cases noted
above that it would depend upon several factors

and the Court has to weigh the pros and cons of
each case and to take a pragmatic vi ew\ 005"

I n Managenment of Madurant akam Coop.-Sugar MIls Ltd. v. S.
Vi swanat han [ (2005) 3 SCC 193], quantum of back wages was confined to
50% st at i ng:

"19\005 It is an undisputed fact that the worknman
had since attai ned the age of superannuati on and
the question of reinstatenent does not arise.
Because of the award, the respondent workman

will be entitled to his retiral benefits like gratuity,
etc. and accepting the statenent of the |earned
Seni or Counsel for the appellant MIIls that it is
undergoing a financial crisis, on the facts of this
case we think it appropriate that the full back
wages granted by the Labour Court be reduced to

50% of the back wages\ 005"

In State of U P. and Others v. Ram Bachan Tripathi [(2005) 6 SCC
496], this Court denied the service benefits for the period the enpl oyee
remai ned absent.
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In Rajasthan State Road Transport Corpn. and Qthers v. Shyam Bi har
Lal Gupta [(2005) 7 SCC 406], it was observed:

"3. According to the | earned counsel for the
appel | ant Corporation, the decree is absolutely
silent so far as the back wages are concerned. The
decree in essence contains only a declaratory relief
wi t hout any consequential paynent for nonetary
benefits. That being so, the executing court and the
H gh Court were not justified in granting the reli ef
sought for. Learned counsel for the respondent on
the other hand submitted that when the decree
clearly indicated that the termnation was illega
non est, as a natural corollary, the plaintiff was
entitled to the back wages."

I'n the instant case, we have noticed hereinbefore that the
est abl i shnment of the Appellant wherein the Respondent could be directed to

be reinstated had been sold on 26.3.1993. |In that view of the matter, Section
60 of the U P.-Industrial D sputes Act would apply in terns whereof
conpensation will be payable in the sane nanner as if he was retrenched

under Section 6N thereof.

It is not in dispute that the Respondent did not raise any plea in his
witten statenent that he was not gainfully enployed during the said period.
It is now well-settled by various decisions of this Court that although earlier
this Court insisted that it was for the enployer to raise the aforenmenti oned
pl ea but having regard to the provisions of Section 106 of the Indian
Evi dence Act or the provisions anal ogous thereto, such a plea should be
rai sed by the worknman

In Kendriya Vidyal aya Sangat han (supra), this Court held:

"\ 005When the question of determningthe

entitlenent of a person to back wages is

concerned, the enpl oyee has to show t hat he was

not gainfully enployed. The initial burden is on

him After and if he places materials in that regard,
the enpl oyer can bring on record materials to rebut
the claim In the instant case, the respondent had
nei t her pl eaded nor placed any material in that
regard. "

[ See al so Al l ahabad Jal Sansthan (supra), para 6]

The only question is whether the Respondent would be entitled to
back wages fromthe date of his termnation of service till the
af orementi oned date. The decision to close down the establishnent by the
State of Uttar Pradesh |ike other public sector organizations had been taken
as far back on 17.11.1990 wherefor a GO had been issued. It had further
been averred, which has been noticed hereinbefore, that the said GO has
substantially been inmplenmented. 1In this view of the matter, we are of the
opi nion that interest of justice would be subserved if the back wages payabl e
to the Respondent for the period 1.4.1987 to 26.3.1993 is confined to 25% of
the total back wages payabl e during the said period.

The judgrments and orders of the Labour Court and the Hi gh Court are
set aside and it is directed that the Respondent herein shall be entitled to
25% back wages of the total back wages payable during the aforesaid period
and conpensation payable in terns of Section 6-N of the U P. Industria
Di sputes Act. If, however, any sum has been paid by the Appellant herein
the sane shall be adjusted fromthe anount payable in terns of this
j udgrent .
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For the reasons aforenentioned, the appeal is allowed in part and to

the extent nentioned herei nbefore. However, there shal

costs.

be no order

as to




