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BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of SLP (Crl.) No. 4709 of 2005]

S.B. SINHA, J:

Leave granted.

The Appel l ant’ al ong with one Unrao Si ngh was convicted for
conmi ssion of an offence purported to be under Section 12 of the
Prevention of Corruption Act (for short "the Act") and sentenced to undergo
rigorous inprisonment for a period of one year and to pay a fine of Rs.
3000/ - each. On an appeal preferred thereagai nst the H gh Court, however,
reduced the sentence to six nonths as against the Appellant and the sentence
awarded to Unrao Singh was reduced to the period already undergone.

The fact of the matter is as under

One Ganeshi Lal, Inspector (PW2) was investigating the case under
Section 302/ 201 of the Indian Penal Code arising out the First Information
Report No. 45 dated 19.2.1992 wherein one Kallu Ram'resident of Village
Ranpura was murdered. Allegedly, Unrao Singh and his fam |y nmenbers
were suspected to be involved in the said case. The prosecution case is that
on 28.5.1992 when Ganeshi Lal, Inspector was present at about 7.a.m at his
resi dence, the Appellant and the said Unrao Singh cane to his house and
of fered hima sumof Rs. 10,000/- with a request that he should help themin
connection therewith. Ganeshi Lal allegedly refused to accept the nobney
stating that he was not in a position to help thembut on their insistence he
accepted the sane in presence of Head Constabl es Mahabir (PW3) and
Abdul Subhan Khan (Not examined). He allegedly sealed the sane in a
parcel and prepared a nmenmp on the basis of which a First Informtion Report
was recorded by one Nathu Ram Inspector, Police Station Narnaul. The
Deputy Superintendent of Police (DSP), Headquarter thereafter came to his
resi dence, recorded the statenment of the witnesses and took into possession
the said sealed parcel. Upon investigation, the Appellant with Unrao Singh
were charged under Section 12 of the Act. Upon conpletion of the
investigation, a chargesheet was filed and the Appellant and the said Unrao
Singh were put on trial

The case of the defence, however, was that in connection with the
af orementi oned nurder of Kallu Ram as sone of their relatives were
accused, they canme to court. They were carrying nore than Rs. 10, 000/ -
with them The conpl ai nant snatched the said anbunt fromtheir hands and
when threatened by themthat if they would not receive back the amunt, the
matter would be reported to the higher-ups, the aforenentioned fal se case
was thrust upon them

M. Uday Uresh Lalit, |earned senior counsel appearing on behalf of
the Appellant, took us through the evidences of the prosecution wtnesses
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and submtted

(i) There is a delay in lodging of the First Information Report.

(ii) The prosecution wtnesses have contradicted thensel ves as regard
node and manner of the sealing of the parcel

(i) There was no reason as to why the DSP should have come to the place
of occurrence at about 11.30 a.m only i.e. after nore than four and

hal f hours.

(iv) In view of the discrepancies in the statenents of the prosecution
wi t nesses, the defence version cannot be said to be wholly
i mpr obabl e.

M. Raj eev Gaur Naseem | earned counsel appearing on behalf of the
State, on the other hand, submtted that the delay in |odging the First
Informati on Report cannot itself be a ground to throw away the entire
prosecution case. The |earned counsel subnitted that prosecution case has
satisfactorily been proved in view of the evidences adduced on behal f of the
prosecution.

The prosecution in support of its case exam ned three w tnesses.
Ganeshi Lal (PW2) is the conplainant. According to him after accepting
the nmoney, he prepared a seal ed parcel bearing the seal of GY. He further
stated that the DSP, Shri Jagwant Singh (PW4) cane to his residence and
recorded the statenent of other w tnesses and al so recorded his
suppl enentary statenent. The DSP further took into possession the seal ed
parcel containing currency notes. |n his cross-exam nation, he, however,
could not give details about the principal suspects in the aforenentioned
murder of Kallu Ram | He al so coul d not say how many suspected persons
he had interrogated and how many of them were called by himin connection
therewith. Even he could not give the nunmber of such suspects interrogated
and detained by him He accepted that Sham Si ngh; son of the deceased was
chargesheeted in the said case. He further accepted that although he had
interrogated Unrao Singh and his relations-in the presence of villagers, it did
not give rise to any suspicion against them as otherwi se he would have
arrested them He accepted that the Appellant had net himearlier. He
further admitted that the DSP cane around 11.30 a.m and till then allegedly
everybody renmai ned at the spot. The accused persons were not arrested by
hi m but according to himwere arrested by the DSP. © The DSP renai ned at
the spot upto 2.30 p.m Adnmittedly, the DSP did not sign the seal ed packet.
The Police Station, Narnaul was at a distance of only 50 yards fromhis
resi dence and office of CIA was at a distance of two kns. from bus stand
Narnaul . |t has further been accepted that no entries about the com ng and
goi ng of the prosecution witnesses were made in roznantha in ClA

PW3 is a Head Constable. He alleged:

"\ 005l nspector said that giving bribe as an offence and they
said that he would do justice. Then he took thel currency
notes into possession after turning it into a seal ed parce
vide neno Ex. PB. | signed the nenb. Then |nspector

wote a rukka and sent Abdul Subhan Khan to the S. P

O fice. Abdul Khan returned after giving the rukka in the
S.P. Ofice. Thereafter, DSP headquarter canme there. He
recorded our statenents, took the seal ed parcel containing
notes vide recovery nenmo Ex. PD."

In his cross-exam nation, he accepted that there was a tel ephone in the
policeline and also in the police station. He further admtted that he had not
made entry in the roznanctha regarding his visit to the house of Inspector
Ganeshi Lal. He had also not nade any entry after his return to the police
station. He further stated:

"The DSP had taken the parcel into possession after
thoroughly checking it and counting it, and he put GY sea
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again on it. The DSP renmi ned at the spot for a period of
about 5-6 hours, i.e., upto 2.15 p.m or so\005"

If the DSP had come to the place of occurrence at about 11.30 and left
at about 2.30 p.m evidently he did not remain at the place of occurrence for
a period of six hours.

PW4 is the DSP. According to him he only took into possession of
seal ed parcel containing Rs. 10,000/-. In his cross-exani nation, he accepted
that he did not record the statenment of I|nspector, Ganeshi Lal nor did he fee
the necessity of re-verifying the investigation done by Ganeshi Lal because
he had al ready recorded the statenent of other five w tnesses and
i nterrogated the accused.

I f Ganeshi Lal was the conplainant, ordinarily his statenent should
have been taken. He further stated:

"\ 005! 'did not feel it necessary to ask the purpose fromthe
wi t nesses _Abdul Khan and Mahabir nor did | check their
departure fromthe roznancha of ClA staff. | believed

what ever they told that they have conme for sone officia
work. | correctly recorded the statenents of Abdul Subhan
Khan and Mahabir including marked portion A to A of Ex.

DA. | cannot explain the om ssion\005"

There was, thus, even no proper investigation

The | earned Special Judge in his judgnment noticed that the First
I nformati on Report was recorded around 11 O Clock and it reached the
Court of Chief Judicial Mgistrate after three and half hours. The |earned
Speci al Judge, as regard the correctness of the defence, surm sed:

"\ 005As we know, in India, every officer particularly Police
Oficers are taken with doubtful eyes, in the public works.
But, it cannot be said that in every case, the police had acted
mal afidely. This is to be seen fromthe evidence whether the
case agai nst the accused is nmade up malafidely or not. As
both the accused were suspected in nmurder case. It is
possi bl e for any person who suspected in a crimnal case to
approach the police officer with the noney to scare him

away fromthe police challan. As it is known to every

person that police officials are not honest. Even the other
officials or officers are not honest what to tal k of police
officers. Alike it, general public at |arge cannot be said to
be so honest and the said persons can approach the police
officers or officials. This is howthe accused m ght have
reached in the office of Inspector Ganeshi Lal with the

noney. The persons living in India particularly in-Northern

I ndi a have becorme so nuch daring that they can conme to the
officers or officials and they can offier the bribe in the
presence of other officials. Head Constable is nothing but a
straw as agai nst I nspector Ganeshi Lal because he is always
under the thunb of Inspector. | had seen the Inspector in the
court while he had appeared in the court as a w tness.

Though, he was dressed properly but it cannot be said that

i nspector was habitual in accepting the bribe."

The Hi gh Court was of the opinion that in view of the fact that the
defence in support of its version did not adduce any evidence and in those
ci rcunst ances the version of the prosecution w tnesses cannot be thrown
away merely on the ground that they are official w tnesses and no
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i ndependent witness was associ at ed.

The High Court unfortunately did not advert to the evidence of the
prosecution witnesses in details nor did it consider the salient features of the
case.

It is not in dispute that the of fence took place round about 7 O C ock
in the norning. The police station was about 50 yards away fromthe
policelines where PW2 used to reside. It further stands admtted that the
t el ephone services were available both at the civil lines as also the police
station. No attenpt was made by PW2 to informthe SHO of the police
station inmediately. The First Information Report was admittedly | odged
after a long delay. Having regard to the distance of the police station as well
as the CA Ofice, we fail to understand as to why the DSP could cone to
the place of occurrence only at about 11.30 a.m W further fail to
conprehend as to why the DSP had remai ned at the spot for about three
hours. It is alsodifficult to understand as to why the statenent of Ganesh
Lal was not recorded by the DSP. = Ganeshi Lal hinmself said that his
suppl enentary st at ement had been recorded by the PW4, but the sane was
not produced in court.

Fromthe records, it appears that whereas according to PW2, the sum

of Rs. 10,000/- was put in a packet and sealed with GY seal, according to
PW3 the DSP on his arrival opened the said packet, counted the noney and
put the sane again/in a packet and seal ed the sanme. The DSP (PW4) did
not make any such statenent in this behalf nor explained the discrepancies
in the statenent of PW2 and PW3.

No expl anati on was furthernore offered as to why all parties

i ncl udi ng the accused persons renmained at the spot till 11.30 a.m although

no FIR was | odged. Admittedly, Ganeshi Lal although was not authorized to
nmake any investigation, did so. The accused persons also had not allegedly
been arrested but were not allowed to | eave the place either. Wiy they were
not taken imedi ately after the occurrence to the police station is a nystery.

In a situation of this nature, the accused should have been taken to the
police station imrediately. Qut of the two witnesses in whose presence the
amount was offered, Abdul Subhan Khan was not exanined. The reason for

hi s non-exam nati on had not been explained by the prosecution.. Moreover,

the said witnesses although were allegedly present at the place of occurrence
on official duties, the fact as to why two Head Constablesat a time fromthe
same police station would go to the residence of an Inspector at about 7 O
Clock in the norning has not been disclosed. The entries in their roznantha
for going to the residence of informant have not been produced. Adnittedly,
no entry in the roznancha has been made even on their return to the police
station.

The first informant and the witnesses are not ordinary people. They

were | nspector and Head Constables attached to a police station. 'They are
presuned to know the inplications of a crimnal case. /They are, thus, also
presuned to know that the First Informati on Report “unless | odged at the
earliest possible tine may give rise to a suspicion about the correctness of
the entire occurrence.

In view of the aforenentioned di screpancies in the prosecution case,

we are of the opinion that the defence story set up by the Appellant cannot
be said to be wholly inprobable. Furthernore, it is not a case where the
burden of proof was on the accused in ternms of Section 20 of the Act. Even
ot herwi se, where demand has not been proved, Section 20 will also have no
application. [Union of India Thr. Inspector, CBI v. Purnandu Bi swas, 2005
(8) SCALE 246 and T. Subramanian v. State of Tami| Nadu, [2006 (1)

SCALE 116].

For the reasons aforementioned, we are of the opinion that the
Appellant is entitled to benefit of doubt and, thus, the judgment of
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convi ction and sentence passed agai nst the Appellant is set aside and he is
acquitted. |If the Appellant is on bail, he is discharged fromhis bail bond.

Accordi ngly, the appeal is allowed.




