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The foll owing two questions arise for
determ nation-in this civil appeal filed by the
assessee under Section 35-L(b) of the Centra
Exci se Act, 1944 (for short 'the Act’):

(1) VWet her a progranmed or desi gned
EPROM is an integral part of STD
PCO Unit; and

(2) Whet her the appel |l ant herein was
entitled to exenption under

notification No.84/89 CE dated

1.3.1989 which required the

appel l ant to show that the

programed EPROM was a "recorded

medi unt’ under chapter headi ng

85.24 read with note 6 to Chapter 85

of the 1985 Tariff Act.

During the period Cctober 1992 to March 1993
appel | ant was the manufacturer of STD PCO unit.
The said unit was a conputer based equipnent.
The said unit was used to identify the time of the
day and day of the week, the tine when the
tel ephone calls were nade; to recogni ze whether the
phone was on-hook or off-hook and to record the
duration of a call

The appellant filed classification |ist dated
29.5.1992 under which the appellant classifiedthe
above unit as an equi pnent under CH 85.17. In
the said classification list, the appellant classified
progranmmed nmenory chi ps, EPROM under CH
85.24 and cl ai med exenption as a recorded
medi um under notification No.84/89 CE dated
1.3.1989.

Vi de show cause notice (for short 'SCN ) dated
2.4.1993 the Assistant Collector (AC) stated that the
programed nmenory chip was an integral part of
STD- PCO unit, without which the unit was non-
functional. According to the SCN, the progranme
recorded in the menory chip, EPROV could be
used with STD-PCO unit only in a particular
tel ecomregion and, therefore, the said chip was an
essential conponent of the STD-PCO unit.

According to the SCN, the appell ant was not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

entitled to the benefit of exenption as the said chip
was not covered under CH 85.24 as clained by the
appel l ant. According to the departnent, the said
chip was classifiable as an integral part of STD PCO
unit under CH 85.17. Accordingly, the departnent
cal l ed upon the appellant to show cause as to why
duty amounting to Rs.21.50 lacs for the above

peri od shoul d not be recovered under section 11A of
the Act.

At this stage, we may clarify that on the
guestion of extended limtation the appellant has
succeeded and since the departnent has not cone
in appeal, we are not required to exam ne that
aspect of the matter.

By reply dated 24.5.1993, the appellant
submtted that it had i nported EPROVE from
abroad or it had obtai ned EPROMs fromthe open
mar ket . ‘According to the appellant, enpty EPROVs
were subjected to progranming by the appell ant
who had desi gned a programme whi ch was | oaded
into the bl ank EPROMs.” The appellant submtted
that a computer software-is a designed progranme
recorded on a nedia commonly called as a
"recorded nediuni. Such recorded nedi um can be
pl ayed in a conputer or in any other system based
on microprocessors. The appell ant conceded t hat
STD- PCO unit was cl assifiabl e asan equi pnent
under CH 85.17, however, it contended that the
programmed EPROM was a “"recorded nedi unt
cl assi fi abl e under sub-headi ng 8524.90. ~ Accordi ng
to the appellant, a programed EPROM was
classifiable only under sub-headi ng 8524:90 in view
of note 6 to chapter 85, notw thstanding the fact
that such recorded nedi a was equi pped with or
wi t hout an apparatus. |t clained exenption under
notification No.84/89-CE dated 1.3.1989 on the
ground that the said exenption notification gave
exenption to softwares falling under headi ng 85.24
fromwhol e of duty of excise. In the circumnstances,
the appell ant contended that the departnent was
not entitled to include the value of the programred
EPROM i n the assessabl e val ue of STD-PCO unit
and that the unit was classifiable under headi ng
85.17 whereas the programed EPROM was
cl assifiabl e under heading 85.24. The appel | ant
contended, inter alia, that sub-headi ng 8524. 30
covered recorded magnetic di sks, such as, a floppy
contai ning a conputer progranme whereas al
ot her types of recorded nmedi a stood covered under
sub- headi ng 8524.90 and, therefore, even if a
recorded EPROM was considered to be an integra
part of STD-PCO unit the recorded EPROM was
required to be separately classified under sub-
headi ng 8524.90 in view of note 6 to chapter 85.
According to the appellant, even if a particular
conponent or a part was nost essential for a
machi ne, it was not always classifiable with the
machi ne, if otherw se, the said conponent camne
under a specific head for its classification. In this
connection, reliance was placed on note 2 to section
XVl of the schedule to the 1985 Tariff under which
chapter 85 falls. Therefore, according to the
appel lant, in the present case, the programed
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EPROM was a recorded media which fell under a
specific entry, viz., 8524.90 and, therefore, was not
cl assifiable under heading 85.17. The appell ant

al so contended that the programed EPROM was a
conput er software under headi ng 85.24 and,

therefore, the appellant was entitled to exenption
under notification No.84/89 dated 1.3.1989.

By order dated 24.3.1994 the Assistant
Col l ector held that EPROVE were integrated circuits
(chips); that, the recorded EPROVE were neant for
certain functions to be perforned by STD PCO unit;
that, the recorded EPROVs were integral parts of
STD-PCO unit and, therefore, such recorded
EPROVsE came under heading 85.17. |In this
connection, reliance was placed on note 2(a) to
section XVI, under which chapter 85 fell. The AC
further held that the appellant was not entitled to
claimthe benefit of exenption under notification
dated 1.3.1989 because that notification warranted
two conditions to be satisfied by the appellant,
nanely, that the product should be a conputer
software and it should fall under heading 85. 24.
The AC further held that recorded EPROVE were
integrated circuits (1Cs) under heading 85.42; that,
even as a final product, and not as a component of
STD-PCO unit, the said EPROM woul d fall -under
headi ng 85.42, therefore, in any viewof the matter,
the appel l ant was not ‘entitled to exenption under
notification dated 1.3.1989 read with tariff item
85.24. In the circunstances, it was held that the
val ue of recorded EPROMs was includiblein the
assessabl e val ue of STD-PCO unit under heading
85. 17.

The order passed by the AC was confirned in
appeal by the Collector (Appeals) ‘and also by the
tribunal. Hence this civil appeal.

Shri Ranesh Singh, |earned counsel appearing
on behal f of the appellant submtted that the STD-
PCO unit was classifiable under CH 85.17 as
el ectrical apparatus for |ine telephony; that, the
sai d equi pnent has an inbuilt mcroprocessor
classifiable under CH 84.71; that, in order-to
perform vari ous tasks, the microprocessor requires
a sof tware/ progranmre; that, programe in
question was devel oped by the appellant; that, the
sai d programre was recorded on EPROM (a
nedi un) classifiable under CH 85.42 as an
integrated circuit; that, the appellant bought bl ank
EPROVs fromthe narket @Rs. 149/- each; that,
the appel |l ant encoded the progranme devel oped by
it on the bl ank EPROM which programe was
erasable by ultra violet radiation. According to the
appel l ant, the said software was area specific.
According to the appellant, the recorded EPROM
was sold @Rs. 6450/-; that, the STD PCO
equi prent was sold @Rs.8453/-. Learned counse
subm tted that the programred EPROM was
classifiable under CH 85.24; that, the said EPROM
was not cl assifiable under CH 85.17 and
accordingly, its value was not includible in the tota
assessabl e val ue of STD-PCO unit, because once a
software stood recorded on the blank EPROM the
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bl ank EPROM no | onger continued to remmin as
electronic integrated circuit; that, the essentia
character of the recorded EPROM was that of
conput er software classifiable under CH 85.24 as a
recorded nmedi a; and that, the only function of
EPROM was that of a recorded media. 1In this
connection, |earned counsel placed reliance on the
judgrment of this court in the case of Sprint RPG
India Ltd. v. Conmi ssioner of Custons-1, Delhi
reported in (2000) 2 SCC 486. Learned counse
further subnmitted that once the programmed

EPROM st ood cl assified under CH 85.24, then, even
if it was cleared along with STD-PCO unit,
classifiable under CH 85.17, the said EPROM

remai ned cl assifiable under CH 85.24. In this
connection, |earned counsel placed reliance on note
6 to chapter 85. Reliance was also placed on the
judgrments of this court in the case of
Comm ssi oner of Central Excise v. Acer India

Ltd. reported in (2004) 8 SCC 173 and in the case
of PSI Data Systens Ltd. v. Col lector of Central
Exci se reported in (1997) 2 SCC 78.

Shri T.M Mohd. Yusuf, |earned senior counse
appearing on behal f ‘of the departnent, on the other
hand, submtted that note 6 to chapter 85 was not
applicabl e for the conputer-based product, nanely
STD- PCO unit, as the programed EPROM
constituted an inbuilt conponent of the final STD
PCO unit. Learned counsel submitted that as a
programmed EPROM constituted an integral part of
the STD-PCO unit, such EPROVs -did not fall under
CH 85.24 as they were neither recorded nedia
falling under CH 85.24 nor could they be cleared
along with an apparatus as they constituted an
integral part of the STD-PCO wunit. Learned counse
submitted that what was cleared fromthe factory
gate of the assessee was STD-PCO unit which
contai ned a conponent called "the recorded
EPROM'. In this connection, reliance was placed on
note 2(b) to section XVI in which chapter 85 falls.
Learned counsel submitted that the progranmred
ICs were integral parts of the STD- PCO units
wi t hout which the units were non-functionable.
Hence, the appellant was not entitled to claim
exenption under notification no.84/89 and the
val ue of the progranmed EPROM was incl udible in
the val ue of the STD-PCO unit.

Before dealing with the argunents, it is
necessary for us to set out the relevant entries from
the Tariff Act, 1985 as under: -

SECTI ON XVI

MACHI NERY AND MECHANI CAL APPLI ANCES;
ELECTRI CAL EQUI PMENT; PARTS THERECF,
SCUND RECCORDERS AND REPRODUCERS
TELEVI SI ON | MAGE AND SOUND RECORDERS
AND REPRODUCERS, AND PARTS AND
ACCESSORI ES OF SUCH ARTI CLES.

Not es:
2. Subject to Note 1 to this Section, Note 1

to Chapter 84 and to Note 1 to Chapter 85,
parts of machines (not being parts of the
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articles of heading No.84.84, 85.44, 85.45,
85.46 or 85.47) are to be classified according
to the followi ng rules:-

(b) QO her parts, if suitable for use solely or
principally with a particular kind of machine,

or with a nunmber of machines of the sane

headi ng (including a nmachi ne of heading

No. 84.79 or headi ng No.85.43) are to be
classified with the machi nes of that kind.
However, parts which are equally suitable for

use principally with the goods of headi ng

Nos. 85.17 and 85.25 to 85.28 are to be

classified in headi ng No.85.17.

CHAPTER 85: ELECTRI CAL MACHI NERY AND
EQUI PMENT AND PARTS THERECF, SOUND
RECORDERS  AND REPRODUCERS
TELEVI SI ON | MAGE AND SOUND RECORDERS
AND REPRODUCERS, -AND PARTS AND
ACCESSORI' ES OF SUCH ARTI CLES.

Not es:

5. For the purposes of headi ng Nos. 85.41
and 85.42:

(a) "Di odes, transistors and simlar sem-

conduct or devi ces" are sem -conductor

devices the operation of which depends on
variations in resistivity on the application of
an electric field;

(b) "Electronic integrated circuits and
m croassenbl i es" are:

(i) Monolithic integrated circuits in
which the circuit elenents

(di odes, transistors, resistors,
capacitors, interconnections, etc.)

are created in the nmass

(essentially) and on the surface of

a sem -conductor nmaterial (doped

silicon, for exanple) and are

i nsepar ably associ at ed;

(ii) Hybrid integrated circuits in
whi ch passive el ements (resistors,
capacitors, interconnections, etc.),
obtained by thin-or thick-film
technol ogy, and active el enents

(di odes, transistors, nonolithic
integrated circuits, etc.), obtained
by sem -conductor technol ogy, are
conbined to all intents and

purposes indivisibly, on a single

i nsul ati ng substrate (gl ass,

ceramc, etc.). These circuits my
al so include discrete components;

(iii) M cr oassenbl i es of the noul ded
nmodul e, m cronmodul e or sinilar

types, consisting of discrete,

active or both active and passi ve,
conponents whi ch are conbi ned
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and i nterconnect ed.

For the classification of the articles
defined in this Note, heading Nos.85.41 and
85.42 shall take precedence over any ot her
headi ng in the Schedul e which m ght cover
them by reference to, in particular, their
function.

6. Records, tapes and other nedia of
headi ng No.85.23 or 85.24 remain classified
in those headi ngs, whether or not they are
cleared with the apparatus for which they are

i nt ended.
Headi ng No.
Sub-
headi ng" No.
Description of goods
Rat e of
duty

(1)

(2)

(3)

(4)

85. 17

8517. 00

El ectrical apparatus for line
tel ephony or line tel egraphy,
i ncl udi ng such apparatus for
carrier-current line systens.
20%

85. 24

Records, tapes and ot her

recorded nmedia for sound or

other simlarly recorded
phenonena, including matrices
and nmasters for the production of
records, but excluding products
of Chapter 37.

8524. 10
Granophone records.
30%

Magneti c tapes:

8524.21

Audi o tapes in any form
30% pl us

Rs. 8 per

square

netre.

8524. 22

Audi 0 cassettes.
30% pl us

Rs. 2 per
cassette.

8524. 23
Vi deo tapes in any form
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30% pl us
Rs. 18 per
squar e
netre.

8524. 24

Vi deo cassettes.
30% pl us

Rs. 40 per
cassette.

8524. 29
O her
30%

8524. 30
Magneti c di scs.
30%

8524. 90

Q her.

30%

85. 42

8542. 00

El ectronic integrated circuits and
m croassenbl i es.

15%

We al so set out exenption notification
no. 84/ 89- CE dated 1.3.1989 herei nbel ow. -
"Exenption to conputer software. \026 In
exerci se of the powers conferred by sub-
section (1) of section 5A of the Centra
Exci ses and Salt Act, 1944 (1 of 1944), the
Central CGovernnment, being satisfiedthat it is
necessary in the public interest so to do,
her eby exenpts computer software, falling
under Headi ng No. 85.24 of the Schedule to
the Central Excise Tariff Act, 1985 (5 of
1986), fromthe whole of the duty of excise
| eviabl e thereon which is specified in the said
schedul e. "

At the outset, we may point out that the
di spute involved in the present case concerns
valuation. In the matter of valuation, one of ‘the
i nportant aspects to be taken into account is the
condition of the goods/product at the tinme the
goods | eave the factory. |In the present case one has
to see at the "condition" of STD-PCO unit at the
time of clearance and, therefore, the issue which
arises for consideration, in the first instance, is
whet her the recorded EPROM was an essenti a
conponent of the said STD-PCO unit for making it
operational. The authorities bel ow have
concurrently found that the programred EPROMV
was an integral part of the unit; that, it served the
purpose of transmitting electronic instructions for
the performance of the unit; that, the recorded
EPROM was a part of the unit and that the said
EPROM was an essential conponent of the unit for
making it operational after plugging in with
tel ephone line and, therefore, the said EPROM
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constituted an integral part of the STD PCO unit.
Conceptual Iy, one has to keep in mnd the subject-
matter of the levy. 1In the present case, the subject-
matter of the levy is STD-PCO unit, as a fina
product. The subject-matter of the levy in the
present case is not the recorded EPROM The
guestion before us is whether the appellant was
entitled to claimdeduction of the value of the
programmed EPROM from the assessabl e val ue of
STD-PCO unit. 1t was the case of the appell ant

bef ore the department that the value of the recorded
EPROM was not includible in the assessabl e val ue

of STD-PCO unit on the ground that blank EPROV

was a nediumin which the progranme was

encoded; that, it was sinmilar to a progranme being
put in a floppy; that, the recorded nedia cane

under tariff item85.24 and, therefore, the appell ant
was entitled to the benefit of exenption under
notification dated 1.3.1989. Admittedly, in the
present case, the appellant had classified the said
unit under CH 85.17. There can hardly be any

doubt that the price of a conponent will form part
of the final cost of the unit and hence includible in
its assessable value. The manufacturer takes into
account, in deciding the cost of the said unit, the
cost incurred for its manufacture and, therefore,

unl ess the sale price of the said unit is arrived at on
a basis independent of the cost of nmanufacture (if

| aw so pernmits) the cost of the recorded EPROM has
got to be included in the assessabl e val ue of the
unit. Under note 2 to section XVI, parts or
conponents of a machine are required to be
classified with the nachine which, inthe present
case, was STD-PCO unit classifiabl e under heading
85.17. Accordingly, each of the units cleared from
the factory by the appellant in its conpleted form
whi ch included the progranmmed EPROM was

classifiable under tariff item85.17. The line

t el ephone device (unit) was not conplete without

the programed EPROM for its functioning.

Therefore, the department was right in classifying
the unit under tariff item85.17 and further it was
right in including the value of the

progranmed/ recorded EPROM i n t he assessabl e

val ue of the unit.

In the present case, the appellant submtted
that it was entitled to claimthe benefit of exenption
under the above notification dated 1.3.1989; that, it
had bought bl ank EPROM from t he mar ket which
was programmed/ desi gned by the appellant; that,
the recorded EPROM constituted a "recorded
medi umi' under tariff item 85.24; that, under note 6
to chapter 85, recorded nedia would remain
classifiable under tariff item 85.24, whether or not
such recorded nedia was cleared with or wthout
the apparatus and, therefore, its value was not
includible in the assessabl e value of the unit
(apparatus). It was vehenently urged on behal f of
the appellant that the general principle of valuation
supported by note 2(b) to section XVI was not
applicable particularly in view of note 6 to chapter
85 and, therefore, the value of the "recorded
medi unf’ was not includible in the assessabl e val ue
of the unit.
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In the light of these argunents, the question
which arises for determination is the neaning of the
word "recorded medium' in tariff item85.24. At
this stage, we may reiterate that the appell ant has
cl ai med exenption, therefore, the burden was on
the appellant to show that the programed EPROM
constituted a "recorded media" under tariff item
85.24. It is in this context that the matter was
exam ned by the departnent which cane to the
concl usi on that EPROM was basically a chip or an
I C classifiable under tariff item 85.42 and,
therefore, on facts the authorities found that tariff
item 85.24 had no application to the facts of this
case.

The controversy on classification, therefore, is :
whet her the essential character of the programred
EPROM in the present case, as an | C changed to
becone a "recorded nedi a" or a software under CH
85. 24.

The main components of a conputer system
are central processing unit, menory and disk store
[ See: Oxford Illustrated Encycl opedi a of [nvention
and Technol ogy \026 1992 Edition, page 183]. A floppy
is a dunb storage box. It is different froma chip or
an integrated circuit which performs intelligent
functions. An integrated circuit (1C) is often
referred to as a micro-chip orachip. It is a
m niaturized el ectronic circuit consisting of sem -
conductor devices. A 'nmenory’ is the nost regular
type of integrated circuit [ See:
www. en. wi ki pedi a.org]. According to
www. whatis.com an 'IC, sonetimes called a chip
or micro-chip, is a sem -conductor wafer on which
t housands of capacitors and transistors are
fabricated. Unlike a floppy or a disk (which is
renovable fromthe system) an "1 C can function as
an anplifier, timer, counter, computer nmenory and
as a mcroprocessor. It is not easily renovable.
Therefore, an 'IC or a chip cannot be conpared to
a floppy which is nmerely a storage device simlar to
an enpty box or a suitcase.

In the entire controversy before us, the
appel l ant has tried to conpare a fl oppy containing a
programme with an IC in which the programme is
el ectronically enbodied. The functions which an IC
perforns, as enunerated above, are intelligent
functions which are not performed by a floppy. A
fl oppy cannot be used as a tiner or anplifier. An
ICis nore than a storage device.

"EPROM' stands for Erasabl e Programrabl e
ROM The word 'ROM is an acronym for ’Read
Only Menory’, a type of unchangeabl e nmenory
residing in chips or the ICs on the nother board.
ROM cont ai ns bare m ni mum of instructions

needed to start a conputer. It is used for critica
functions. It is simlar to nunicipal utilities such
as gas and electricity. |If a different configuration is

required, one has to nmove to a different conputer.
ROM is sometines wongly conpared to a storage
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nmedi a such as CD- ROVs [ See:

utut.essortnment.con]j. ROM chips have

programmes built into themat the factory. ROV
chips are not volatile. The expression, "Read Only"
nmeans that CPU can read or retrieve the

programes witten on the ROM chips. ROM chips
contain special instructions for detail ed conputer
operations. For exanple, ROMinstructions may
start the conputer, give keyboard keys their specia
control capabilities, and put characters on the
screen. ROVs are generally called as Firmare

[ See: "Computing Essentials" by Tinothy J.

O Leary & Linda |I. O Leary \026 2002 Edition].
According to the Illustrated Dictionary of
Conputing by Jonar C. Nader \026 3rd Edition, "ROM
is a hardware which is used to store permanent
instructions for the conputer’s genera
housekeeping operations. A user can read and use
the data stored in ROM but cannot change them
When a conputer is turned on, ROM supplies a
series of -instructions to CPU which in turn
performs a series of tests. EPROM on the other
hand, according to the same dictionary, is an
erasabl e progranmable ROM Initially, users had
to supply ROM vendor with an inter-connected
program so that the vendor could buil dthe ROM
To avoid this high set-up charge, manufacturers
devel oped a user-programrabl e ROM (PROM. A
"PROM is just like.a ROM Simlarly, as an
alternative, with the devel opment of technol ogy, in
the year 1973 Intel Corporation cane out with
EPROM  When the chip was exposed to ultra-violet
radi ati on the nmenory coul d be erased and repl aced
by a new menory. Therefore, EPROMis a re-
witable menory chip. The only difference between
ROM and EPROM i s that EPROM hol ds its content

wi t hout power. EPROM chips are witten on an

ext ernal progranmi ng devi ce before being placed on
the circuit board [See: www. answers.conj. The
word "programmabl e" means that EPROM can be
programred with data, program or both whereas
"ROM' means that the conputer which is connected
to the EPROM can only get information fromthe
chip or IC. It cannot put information into the chip.
In short, EPROMis a nenory part which will-not
forget its program or data when power is renoved
EPROM has to be programmed by a specia

programm ng product called an EPROM or a device
progranmer. The conputer cannot store data in an
EPROM because the EPROM is a READ ONLY

nmenory part [See: www. arl abs. coni.

Lastly, even under the scheme of the 1985
Tariff and the HSN, 1Cs (85.42), data processors
(84.71) and recorded nedia (85.24) are al
separately classifiable. Under the explanatory note
to HSN (2nd Edition, 1996), at page 1234, separate
el ectrical parts have been classified under one or
ot her of the headings of chapter 85, for exanple,
transi stors, diodes and simlar sem conductor
devi ces, stand classified under heading 85.41 while
electronic integrated circuits are classified under
headi ng 85. 42.

The above di scussion, therefore, shows that
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EPROM cannot be conpared to a floppy. As stated
above, floppy is a dunb box. That is not the case
with EPROM EPROM is basically an integrated
circuit or a chip. W agree with the departnent.
EPROM i s, therefore, classifiable as an integrated
circuit under tariff item 85.42.

The question which remains to be answered is
whet her a programed EPROM is a recorded nedi a
under CH 85.24. It was argued before us that like
CD-ROM or a fl oppy which has a programme in it,
EPROM i s al so a programmed device. It was argued
that bl ank EPROVs were purchased in which the
appel | ant enbodi ed its programe and, therefore,
the recorded EPROM constituted a recorded mnedia
under tariff item 85.24.

We do not find any nerit in this argunent. In
a disk operating system the basic input is stored in
a ROM which“is transferred to RAM when the
system gets started. The input/output routines are
witten into the I1C at the factory. The point to be
noted is that the | Cs-which contain sem conduct or
conponents |ike diodes etc. have got to be
enbedded in the nother board. The ROMchip is
fixed at the factory.” The chip is fixed in the
conputer and only then the programe works.
Hence, this is basic difference between a nere
fl oppy which is a recorded nmedi a under CH 85.24
and the 1 C under CH 85.42. In'the forner case, the
programis a software because a floppy is a storage
i n which software plays the dom nant role whereas
in the case of IC the programe is enbodied in the
I C which can performvarious functions only when
fixed to the nother board and i s not renovable |ike
a floppy fromVCR  According to Encycl opedi a of
Technol ogy Terns by Wiatis.com an I C can
function as an anplifier, oscillator, tiner,
nm croprocessor etc. On the other hand, a floppy
disk is only a storage. Moreover the essenti al
character of |1C does not change with the
programmre bei ng enbedded in the 1 C and hence
the IC remains classifiable under CH 85.42. This
distinction is also brought out by tariff itens
referred to above (See: Dictionary of Conputing
by Prentice Hall).

An enbedded systemis a programred
har dwar e device. Software witten for enbedded
systens, especially those without a disk drive is
called Firmvare, the name for software enbedded
in hardware devices e.g. in ROMIC chips. Many
enbedded systens avoid nmechani cal noving parts,
such as, disk drives, switches or buttons because
they are unreliable as conpared to ROM or Fast
Menory IC chips. It is kept outside the reach of
humans. | n enbedded systens, the software
resides in ROMIC chips. Enbedded systens are
combi nation of hardware and software |ike ATMs,
Cel lul ar tel ephones etc. |In enbedded systens, the
software resides in ROMIC Chip (See
WWW. answer s. conj. These chips are nore than
nere carriers. Exanple of enbedded system
nm crowave ovens, cell phones, calculators etc.

In the case of Ofice of Patent v. Gale
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reported in 1991 RPC 305 the Court of Appeal held
that if a progranme is enbodied in a floppy disk it
beconmes a software but where the chip with its

el ectronic circuit enbodies a progranme it becones

a hardware. It has been further held that electronic
circuitry in the formknown as ROMis an integrated
circuit or a chip. In the said case it has been
observed by the Court of Appeal that ROMis an
article which can be manufactured. It is an article
because its structure can be altered during the

manuf acture so as to perform mat hemati ca

functions. It has been further observed that there
is a difference between a disk containing a

progranmme and a ROMwith a particular circuitry
enmbodyi ng a programmre. In the fornmer case, the

di sk carries the programe whereas in the latter
case, a programme i's used as the basis for altering
the structure of ROM ~ ROMis nmore than a carrier
and, therefore, it cannot be conpared to a floppy or
a disk. W may clarify that Gale’'s case was on two
aspects, viz., patent and difference between ROM

and the floppy disk. What is stated herein is on the
second aspect which the Court of Appeal decided.

To the sane effect i's the ratio of the judgnent of the
US Suprenme Court in the case of Robert

Cot tschal k, Acting Conm ssioner of Patents v.

Gary R Benson 409 US 63.

Even under HSN, entry 84.71 covers Data
Processors, however, under the explanatory note it
is clarified, at page 1403, that devices working in
conjunction with such processors have to be
classified not under 84.71 but with reference to
their specific function. Therefore, devices |ike ICs,
as in the present case, which hel'p the processor to
function can only fall under 85.42 (in cases where
such 1 Cs are the final products) and where they
forman integral part of a machine |ike STD PCO
unit, they have to be classified under heading
85.17, hence, it will not fall under heading 85.24 as
clained by the appellant (See: page 1408 of HSN \ 026
2nd Edition, 1996). As stated above, a disk with a
progranmme is a software. However, a ROMwith a
particular circuit in which a programe is
structured remains an |IC

In the case of PSI Data Systens Ltd. (supra)
the departnment had conceded that the itemin
guestion was a software. Further, in that matter
the subject-matter of the levy was a software, as a
final product, sold with the conputer. On the other
hand, in the present case, the subject-matter of the
levy is STD-PCO unit. The question before us in the
present case is whether the programred EPROMV
constituted an integral part of the STD PCO unit
classifiable under CH 85.17. As stated
her ei nabove, the progranmmed EPROM was a ROM
with a circuit in which the progranme was
enbodi ed. Therefore, the judgnent of this Court in
the case of PSI Data Systens Ltd. (supra) is not
applicable to the facts of the present case. 1In fact,
in para 2 of the judgnent of this Court in PSI Data
Systens, this Court has nmade a clear distinction
bet ween softwares, such as, disks, floppies, CD
ROV etc. on the one hand vis-'-vis softwares
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which are etched into the conmputer. Therefore, the
judgrment in the case of PSI Data Systens has no
application. On the contrary, it supports our
interpretation in the present case.

In the case of Sprint RPG India Ltd. (supra)
this Court observed that hard disk is a refined form
of floppy which records material in an efficient
manner. | n that case, the question was
classification, nanely, whether duty was |eviable on
software | oaded on a hard disk drive under headi ng
84.71 or under 85.24. This Court held that a hard
di sk was a formof floppy on which the programe
was stored and, therefore, the character of such a
progranmme di d not change and, therefore, the
i mported itemwas a software which was stored in
the hard di sk and, therefore, it was classifiable
under CH 85.24. In that matter the question of a
software being an integral part of a machine |ike
STD- PCO unit was not there. In that matter there
was no duty inposed on the unit or machine. The
guestion in that matter was regarding | evy of duty
on a floppy with the software. |In that matter the
guestion of the integrated circuit did not arise. 1In
that matter the interpretation of entry 85.42 was
not at all considered. Hence, the judgnent of this
Court in Sprint RPG India Ltd. (supra) has no
application to the facts of the present case.

In the case of ACER India Ltd. (supra) the
demand rai sed by the departnent was for the
period July 2001 to May 2002. In the year 2000
the Excise Act was anmended and the concept of
"transaction value" came to be introduced for the
first tine. Further, the argument on behalf of the
departnment was that the |oading of operationa
software was includible in the value of the conputer
manuf acture by the assessee after 1.4.2000 when
the concept of transaction value cane to be
i ntroduced. 1In the circunmstances, the judgnment of
this Court in ACER India Ltd. (supra) has no
application to the facts of the present case.
Further, in the case of ACER India Ltd. (supra), the
subj ect-matter of the | evy was a conputer whereas
the subject-matter of the levy in the present case is
STD-PCO unit. The concurrent finding of all the
courts below indicate that, in the present case, the
programre was etched in a particul ar form of
circuit known as ROMwhich is required to be fixed
to the nother board and only on such fitnent the
STD- PCO unit becane operational. Therefore, the
judgrment of this Court in ACER India Ltd. (supra)
has no application to the facts of the present case.
In fact, in the judgnment of this Court in ACER
India Ltd. (supra) the Court was not required to
exam ne the scope of CH 85.42.

Bef ore concluding, we reiterate that in the
present case, the levy is on a conputer based
enbedded system The software enbedded in the
progranmmed EPROM which is an IC chip
constitutes the "brain" of the system The
programed EPROM is an integral part of the
system The levy is on the unit. The levy is not on
the programmed EPROM The progranmme
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enbedded is not an easily renovable. Hence, it wll
not fall in the category of recorded nmedi a under

tariff item 85.24 and remains an | C under tariff
item 85. 42.

For the aforestated reasons, we do not find any
nmerit in this civil appeal which is accordingly
di sm ssed with no order as to costs.




