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[Wth Cvil Appeal Nos. 381-382 of 2002]

The Conmi ssioner and Secretary ....Appel | ant
to Governnment, Transport Departnent,

Fort. St. George, Madras

ARl JI' T PASAYAT, J.

These appeal s are directed agai nst the judgnent of the
Tam | Nadu Administrative Tribunal, Madras (in short the
"Tribunal ') disposing of several applications filed by the
respondents. By the inpugned judgrment, the Tribunal held
that respondents were entitled to pension interns of G O M.
No. 378 i ssued by the Finance Departnent of the appell ant-
State dated 18.4.1975 read with G O Ms. ‘No. 378, Transport
Departnment, dated 23.9.1985.

Background facts as highlighted by the appellants are
essentially as foll ows:

The respondents were enployees of the erstwhile
Transport Departnent in the State of Tami| Nadu. Till 1972
the public transportati on was managed and run-as a
CGovernment Departnent conferring the status of Government
servants to all enployees of the State Transport Departnment.
Pursuant to the policy decision of the State, Corporations were
fornmed. Initially, the enpl oyees were sent to the said
Cor porati ons on deputation. As there was reluctance on'their
part to be absorbed with the Transport Corporations giving up
their status and benefits avail able to governnent servants, the
CGovernment by G O Ms. No. 378 dated 18.4.1975 issued orders
of fering pension for the services rendered in the Transport
Departnment while they served in the transport corporations.
But the pension offered in the said G O Ms. No. 378" dated
18.4. 1975 was denied to the respondents. Hence, they filed
applications before the Tribunal with a prayer that direction be
given to the present appellants to pay the eligible pension to
the applicants before the Tribunal for services rendered by
themin the transport departrment in terns of G O Ms. No. 378
of the Finance Departnent dated 23.9.1985. Two categories of
cases were filed; one related to cases where pension was
deni ed on the ground that the applicants had not put in the
qual i fying service of 10 years. Their services were counted
fromthe date of permanent absorption in the Transport
Departnment instead of their date of entry into service on
15.9.1975 i.e. the date of absorption in Transport
Corporations and in the second type of cases the enpl oyees
were not given benefit of pension while in service in the
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Transport Corporation as per G O Ms. 378. The Governnent
referred to G O No.212 to deny the benefit. It was pointed out
by the present appellants that the respondents had opted to
conti nue under Operational Subordinate Service Rules (in

short the ' Operational Rules’) when pension was offered to
operation staff in G O No.212 dated 28.3.1974. Acting on the
basi s of demand raised by certain enpl oyees the aforesaid

G O No. 212 dated 28.3.1974 was issued extendi ng

pensionary benefits and called for exercising options either to
remain in the existing schene or to come under pension

schene.

The State of Tam'| Nadu was at the relevant point of tine
following two types of schenes. One was the pensionary
scheme under Madras Liberalised Pension Rules, 1960 (in
short ’'Liberalised Rules’) and other was known as Non-
Pensi onary Contri butory Provident Fund Scheme (in short the
" Provi dent, Fund Schene’) under the Tam | Nadu State
Transport Departnment Qperation Subordinate Retiring Invalid
and Compassionate Gratuity (Non-Pensionabl e Establishnent)
Rul es.

As noted above, the G O No.212 was issued on
23.9.1974. When the G O _was issued certain doubts were
entertained as to under which schene the concerned
enpl oyees were covered. According to the appellants the
respondents opted to continue in the Non-pensionary
Contributory Provident Fund scheme by exercising option in
witing under Rule 34 of the Tamil Nadu Pension Rules (in
short ’Pension Rules’). Certain benefits were granted on
18.7.1975 to the enpl oyees engaged by the Public Sector
Undert aki ngs and the State Government.

There were some connected i'ssues which had been dealt
with by this Court in detail in Government of Tami| Nadu and
Os. v. M Ananchu Asari and Os. (2003 (10) SCC 503) and
Governnent of Tam | Nadu and Ors. (v. M Ananchu Asari and
Ors. (2005 (2) SCC 332). These cases related to fixation of cut
of f dates for granting/cal cul ati ng pensionary benefits. In M
Ananchu Asari’s case (supra) it was held as foll ows:

"Hence, the fixation of the cut-off date as
1.4.1982 would, in our view, be appropriate.
Taki ng i nto account the aforenentioned date
for the purpose of assessing the requisite

l ength of service, we direct the appellants to
take steps to extend the pensionary benefits to
the eligible enmpl oyees. Having regard to the
conduct of the respondents in seeking the
renmedy |long after the options were exercised,
we consider it just and proper to direct that
the respondent enpl oyees whoever have

retired should get the arrears of pension only
from1.1.1988, which date is fixed with
reference to the year of filing the first wit
petition, nanmely WP NO 7012 of 1988. The
fixation of pension and paynment of arrears
shoul d be done accordingly within a period of
four months fromtoday. The appellants are
entitled to adjust the nmonetary benefits which
the enpl oyees woul d not have received if they
were to receive the pension."”

In the review petition’'s decision in M Ananchu Asari’s case
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(supra) it was observed as foll ows:

"Certain contentions are raised on the nerits,
especially, in regard to the conclusion of this
Court that the process of absorption did not
take place in 1975. W are not inclined to
rehear the argunents on nerits. If the
petitioners failed to furnish the necessary
materi al even during the pendency of appeal in
this Court, that is no ground to reviewthe
judgrment. There is also nothing to be clarified
i nsofar as the operative part of the judgment is
concerned. It is not necessary for us to express
any view on the question whether the

Transport Corporation enpl oyees who were
erstwhil e governnment servants retiring after
1.1.1988 would be eligible to get the pension in
addition to the salary drawn by themin the

Cor poration as per the Rules and GOs

applicabl'e to them It is the contention of the
| earned counsel for the respondent enpl oyees
that the GOs issued by the governnent

t hensel ves cont enpl ated such paynent and in

fact those who were parties to the earlier wit
petitions were given that benefit. This issue
cannot legitimately formthe subject matter of
either review or clarification."

Stand of the appellants-in these appeals is that the
aforesaid two decisions did not relate to the facts of the
present case. On the contrary, |earned counsel for the
respondents submitted that the issue is nolonger res integra
in view of the aforesaid two judgnents.

As noted above, the two relevant GOs are Nos. 212 and
378, so far as relevant, they read as foll ows:

" GOVERNMENT OF TAM L

( ABSTRACT)

Pensi on: Benefits of Madras Liberalised
Pensi on Rul es - Extension to enpl oyees of
Tam | Nadu State Transport Departnent \026
orders \026 issued.

TRANSPORT DEPARTMENT
G O Ms. No. 212 DATED 28t h MARCH
1974

G O M. No.537, Transport Departnent,
dated 3.7.1972

ORDER

In the G O read above the CGovernnent has
approved the Special Rules for the Tam | Nadu
State Transport Departnent Operation Sub-

O dinate Service. According to Rule 12 of the
said Rules, all the nenbers of the services are
eligible for the benefits of gratuity and they wll
be governed by the Special Gratuity Rules and
will not be entitled to pension or provident
Fund benefits as applicable to the regul ar
government servants. The CGovernment have

since decided to extent the benefits of the
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Madr as Li beralised Pension Rules, 1960 to the
workers of the Tami| Nadu State Transport
Departnment in lieu of Tam | Nadu State
Transport Departnent Operation Subordinate
Retiring. 1In valid and conpassionate Gratuity
(Non- Pensi onabl e Establishment) Rul es.

02. The CGovernnent accordingly direct that
the workers of the Tami| Nadu State Transport
Department be entitled to the Pension and
Provi dent Fund and the Fam |y Pension
benefits as applicable to the regul ar

Gover nment servants under 't he Madras

Li beral i sed Pension Rules, 1960 and the
Madras Covernment Servants Fami |y Pension

Rul es, 1964.

03. Thi;s order shall take effect from 11.1.1974.
The workers shall be given the option either to
remain in the existing systemor to be

governed by the Madras Liberalised Pension
Schene. The inplenentation of the Mdras

Li beral i sed Pension Rules, 1960 and the

Madras Governnent Servants Fam |y Pension

Rul es, 1964 shall be effected subjected to the
foll owi ng conditions:-

(a) Al existing enployees borne on the Tamil
Nadu State Transport Department Subordinate
Servi ce who opt for the Madras Liberalised
Pensi on benefits shall be governed by the
Madr as Li beralised Pension Rules, 1960.  For
this purpose, their entire service in the Taml
Nadu State Transport Department Qperation
Subordinate Service will be reckoned towards
pension, gratuity and all other benefits for
whi ch they woul d have been entitled to under
the rules. They will not be eligible to get any
Covernment contribution to Enpl oyees

Provi dent Fund, 1952 now converted as Tamil
Nadu Government |ndustrial Enpl oyees

Provi dent Fund, 1969 and the anmount of such
contribution already credit to the account of
the enpl oyees will be resuned and credited
back to the Governnent. The contribution
made towards the Enpl oyees Provident Fund,

so far will be deemed as havi ng been
contributed to General Provident Fund
(Madras). They will have to continue to
contribute to the General Provident Fund
(Tam | Nadu).

XXX XXXX XXXX

06. However, to ensure that all existing

enpl oyees are given the option to continue to

be governed by the existing terns and
conditions, if for some reasons, they choose to
do so, Government direct that all the

enpl oyees covered in paragraph 3 (a) (c) of this

order will have the option to request to be
governed by the existing terns and conditions
of service. This option will be exercised on or

before 30.6.1974. Those who do not exercise
any option shall automatically cone under the
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Li beral i sed Pension Rules, 1960. Option
cannot be exercised after 30.6.1974 and option
once exercised is final

XXX XXXX

(BY ORDER OF THE GOVERNOR)

MS. RAM
SPECI AL SECRETARY TO GOVERNVENT
XXX XXXX

" GOVERNMENT OF TAM L NADU
( ABSTRACT)

FUNDAVENTAL RULES PERMVANENT
ABSORPTI ON OF GOVERNVENT SERVANT
UNDER STATE OAKNED

CORPORAT| ONS/ BOARDS/ UNDERTAKI NGS
TERM NAL BENEFI TS ORDERS | SSUED.

FI NANCE (FR11) DEPARTMENT

G O. MS. No. 378 Dat ed 18. 4. 1975
01. G O Ms. No. 1072, Fi nance, Dated
5.9.1964.

02. G O Ms. No. 731, Industries (Special)

Dat ed, 21.5.1974.
ORDER

In the G O second read above certain
term nal benefits relating to Pension, Gatuity,
Provi dent Fund, Earned Leave, Famly
Pension, etc., were granted to Gover nnent
servants permanently absorbed inthe Tamil
Nadu Smal | | ndustries Corporation Limted.

The Governnent have decided to grant simlar
benefits to Governnent servant pernanently
absorbed under all other public undertakings
under the State Government and pass the

following orders in regard to the issues relating
to liabilities of Pension and Gratuity, Provident
Fund, Earned Leave, Famly Pension

conmut ati on of | eave to those opted to the
service of the State owned

Cor por at i ons/ Boar ds/ Under t aki ngs.

Pension and Gratuity:

In addition to pay in the public
undertaking an optee will be entitled to
pension/gratuity earned by himin
Covernment service prior to the such
absorption. |If the qualifying service under
Covernment is less than ten years, Gatuity
and Death cum Retirenent Gratuity al one will
be payable. They are permtted to draw their
pension/gratuity inmediately on absorption in
the Corporation.

Provi dent Fund:

The anount of subscription together with
i nterest thereon, standing in the Provident
Fund Account of a CGovernnent Servant opting
for service in the Public Sector Undertaking

XXXX

XXXX
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may, if he so desires, be transferred to his new
Provi dent Fund Account under the

undert aki ng provi ded t he undertaki ng al so
agrees to such a transfer. 1f, however, the
Publ i c Undertaki ng does not operate a

Provi dent Fund, the ampunt in question

shoul d be refunded to the subscriber. An

of ficer covered by a Government contributory
Provident Fund will also be allowed, if he so
desires, to carry forward the corpus of the
amount i ncl udi ng Governnent contri butions

to his new Provident Fund Account under the
Public Sector undertaking. Once such a
transfer of Provident Fund bal ance has taken
pl ace, the officer will be governed by the
Provi dent Fund rul es of the undertaking. As
per General Provident Fund (Tam| Nadu)

Rul es, the Provident Fund accurnulation shal
continue to carry interest at the nornal rate
till final paynment or transfer of provident fund
accumul ati-on.

XXX XXX
Fam |y Pensi on:

Since the optee for pernmanent absorption
in the Public Sector undertaking will cease to
be a Government Servant, the Governnents
l[iability for fam ly pension will cease.

Conmut at i on of Pensi on:

i) Every Government servant will exercise
an option within six nmonths of his

absorption for either of the alternatives

i ndi cated bel ow. -

(a) Recei ving the nonthly pension and
Deat h-cum Retirement Gratuity

al ready wor ked out under the usua

Gover nment arrangenents.

OoR
(b) Receiving the gratuity and a | unp
sum anmount in |ieu of pension
wor ked out with reference to
comut ati on tabl es obtaining on
the date from which pension will be
admi ssi bl e and payabl e under the
option orders.

i) Any further liberalization of pension rules
deci ded upon by CGovernnent after the

per manent absorption of a Governnent

servant in a public enterprise would not

be extended to them

i) In cases where an officer at the time of
absorption has | ess than 10 years service

and is not entitled to pension the

guestion of proportionate pension will not
arise, as he will be eligible only to the
proportionate service gratuity in lieu of
pensi on and Deat h-cum Retirenent

Gratuity based on | ength of service.

(BY ORDER OF THE GOVERNOR)

XXX
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S. GUHAN
SECRETARY TO GOVERNMENT. "

For resolving of the controversy, GO 1028 may al so be
referred to. On a reading of the G0s the crucial expressions
appear to be pension/gratuity "earned by him' (underlined for
enphasis) and the period stipulated is 10 years. This is
i ndicative of the fact that the positionis relatable to
government service and the qualifying service is 10 years in
terns of the Pension Rules. If the respondents’ stand is
accepted it would nmean that even if no benefit under the
government schene is avail able yet the pensionary benefits
have to be given. It isto be further noted that G O No.212
refers to GO 537. Fromthe factual details available it
appears that the respondents preferred to remai n under the
Provi dent “\Fund Scheme.” In the affidavits filed by the
respondent's in respect of the stand taken as to exercise of
option, there is no specific denial. On the contrary, it is stated
that the defendant does not renmenber whether the option was
exerci sed

Learned counsel for the respondents has highlighted
about the beneficial nature of the provisions. It is to be noted
that the Tribunal proceeded on the basis as if G O 378
superseded G O 212. G O 378 refers to exercise of the option
by the enpl oyees who wanted to be covered by the schene. If
really G O 378 was intended to supersede G O 212, the | east
that could have been done is to refer to G O 212 which is
admttedly not the position. G O378 nowhere refers to any
exerci se of option under G O.212. It is highlighted by |earned
counsel for the respondents and the enmployees who have
i ntervened in the proceedi ngs that when the Transport
Corporations were formed option was asked for. It is too well
known that in the Corporation no pensionary benefits were
there. So the question of asking for any option did not arise
and in that background the enpl oyees had opted for provident
fund schene. After the cut off date i.e. 1.4.1982 the basis of
option changed and the earlier basis was al so changed.

The controversy as noted above lies within a narrow
conpass i.e. whether GO No.378 in effect superseded GO
No. 212. Bare reading of the two GOs do not certainly indicate
that to be the position. Additionally, if the stand of the
respondents is accepted the expression "earned by hini
becomes superfluous. That can never be the intention. It
woul d be also relevant to quote a portion of GO M5 No. 1028
dat ed 23.9.1985 which has al so rel evance.

" GOVERNVENT OF TAM L NADU
ABSTRACT

STATE PUBLI C SECTCR

UNDERTAKI NGS PERMANENT ABSORPI TON
OF GOVERNMENT SERVANT UNDER STATE
ONNED CORPORATI ONS/ BOARDS/
UNDERTAKI NGS TERM NAL BENEFI TS
ORDERS | SSUED

TRANSPORT DEAPRTNVENT
G O M. NO 1028
DATED 23. 9. 1985
KURCDHANA
PURATTAST- 7
THI RUVALLUVARANDU: 2016
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READ
01. G O M. No.378, Finance (FR 11)

Department, dated 18.04. 1975

02. G O Ms. No. 284, Finance Departnent
dated 31.3.1980.

0.3 Fromthe Finance (Pen.) Departnent Lr
No. 74399/ Pen./83-8 dated 5.6.1985

addressed to the Accountant CGeneral Tam |
Nadu.

PENSI ON AND GRATUTI TY

In addition to pay in the Public
Undert aki ngs, an optee will be entitled to
pensi on/ gratuity earned by himin governnent
service prior to such-absorption as per Mdras
Li beral i sd Pension Rules 1960. They are
permtted to draw their pension/gratuity from
the date of their pernmanent absorption in the
Transport Corporations. ~ The arrears of
nmont hly pension fromthe date of their
per manent absorption till date or the | unmpsum
amount based on the comuted val ue of
pensi on according to their option shall be paid
i mMmediately in respect of retired/Ilegal heirs of
the deceased enpl oyees. Sonme of the retired
enpl oyees were sanctioned and paid pension
only fromthe dates of the actual retirenent
fromthe Transport Corporations on attaining
the age of superannuation as per the orders
issued in the G O second read above. In
respect of such cases the arrears of nmonthly
pension fromthe date of absorption to the date
of retirenent of |unmpsum amount based on
the commuted val ue after adjusting the
nont hly pension already received till date
according to their option shall be paid to them
In respect of the enpl oyees who expired on or
after their permanent absorption the lega
heirs woul d have been paid only Deat h-cum

Retirement Gratuity. |In such cases the
| unpsum anount based on the commuted
value will be paid to the legal heirs, since the

paynment of nonthly pension/ famly pension
does not ari se.

EMPLOYEES WHO ARE I N SERVI CE I N STATE
TRANSPORT UNDERTAKI NGS

If the enployees opt for lunp sum
amount based on the comuted val ue of
pension, the entire anount of pension and
gratuity will be paid to themin the form of
Nati onal Savings Certificate. |If they opt for
nont hly pension, the arrears of nonthly
pension fromthe date of absorption to till date
and gratuity will be paid to themin the form of
Nati onal Savings Certificate and the current
nonthly pension will be paid every nonth:

04. The expenditure towards the settl enent
of Terminal Benefits referred to in para 3 above
will be initially nmet by the respective Transport
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Cor por ati ons and subsequently adj usted
agai nst the outstandi ng Governnent |oan to
the Corporations.

06. FAM LY PENSI ON

1. Since the optee for pernmanent
absorption in the State Transport
Undertakings will cease to be a Governnent
servant the Governnent liability for Famly
Pension will cease.

The erstwhile Tam | Nadu State Transport
Depart nent enpl oyees absorbed permanently
in the State Transport Undertaki ngs shoul d be
al | oned pension increase also in their pension
besi des Dearness Al |l owance, Additi ona
Dear ness Al |l owanceas applicable fromtime to
time to Government pensioners who retired on
that date as per the orders issued in the letter
third read above.

(BY ORDER OF THE GOVERNOR)

A. K. 'VENKAT SUBRAMANI AN
COW SSI ONER & SECRETARY TO
GOVERNMENT"

Therefore, the stand of the State Government appears to

be correct. The view expressed by the Tribunal is .indefensible
and is set aside. The appeals are allowed but with no orders as
to costs.




