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The origin of marriage anongst Aryans in India, as noted
in Mayne's H ndu Law and Usage, as anongst other ancient
peoples is a matter for the Science of anthropology. Fromthe
very comencenent of the Ri gvedic age, marriage was a well -
established institution, and the Aryans ideal of narriage was
very high.

The Convention on the Elimnmination of Al Fornms of
Di scrim nati on Agai nst. Wrren (in-short ' CEDAW) was
adopted in 1979 by the United Nations Ceneral Assenbly.
India was a signatory to the Convention on 30th July, 1980
and ratified on 9th July, 1993 with two Decl aratory Statenents
and one Reservation. Article 16(2) of the Convention says
“though I ndia agreed on principle that conpul sory registration
of marriages is highly desirable, it was said as foll ows:

"1t is not practical in a vast country like India
with its variety of custons, religions and | eve

of literacy’ and has expressed reservation to

this very clause to nmake registration of

marri age compul sory"

Wiile a transfer petition was being heard it was noted
with concern that in | arge nunber of cases sone
unscrupul ous persons are denying the existence of nmarriage
taki ng advantage of the situation that in nost of the States
there is no official record of the marriage. Notice was issued to
various States and Union Territories and | earned Solicitor
General and M. Ranjit Kumar, |earned senior counsel were
requested to act as Anmicus Curiae to assist the Court in |aying
down guidelines in the matter of registration of narriages.
Wt hout exception, all the States and the Union Territories
indicated their stand to the effect that registration of
marriages is highly desirable.

It has been pointed out that compul sory registration of
marriages would be a step in the right direction for the

prevention of child marriages still prevalent in many parts of
the country. In the Constitution of India, 1950 (in short the
"Constitution’) List Ill (the Concurrent List) of the Seventh

Schedul e provides in Entries 5 and 30 as foll ows:

"5. Marriage and divorce; infants and
m nors; adoption; wills, intestacy and
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succession; joint famly and partition; al
matters in respect of which parties in judicial
proceedi ngs were inmedi ately before the
conmencement of this Constitution subject to
their personal |aw.

30. Vital statistics including registration of
births and deaths."

It is to be noted that vital statistics including registration
of deaths and births is covered by Entry 30. The registration of
marriages woul d cone within the ambit of the expression 'vita
statistics’.

Fromthe conpilation of relevant |egislations in respect of
registration of nmarriages, it appears that there are four
St at ut es which provide for conpulsory registration of
marri ages. They are: (1) The Bonbay Registration of Mrriages
Act, 1953 (applicable to Maharashtra and Gujarat), (2) The
Kar nat aka Marriages (Registration and M scel | aneous
Provi sions) Act, 1976, (3) The H machal Pradesh Regi stration
of Marriages Act, 1996, and (4) The Andhra Pradesh
Conpul sory Regi stration of Mrriages Act, 2002. |In five States
provi si ons appear to have been nmade for voluntary registration
of Muslim marriages. These are Assam Bihar, Wst Bengal
Oi ssa and Meghal aya. The "Assam Mosl em-Marri-ages and
Di vorce Registration Act, 1935," the "Oissa Mihanmadan
Marriages and Divorce Regi stration Act, 1949" and the "Benga
Muhammadan Marri ages and Di vorce Regi stration Act, 1876"
are the relevant statutes. In Utar Pradesh also it appears
that the State CGovernnent has announced a policy providing
for conpul sory registration of marriages by the Panchayats
and nmai ntenance of its records relating to births and deaths.
Under the Special Marriage Act, 1954 which applies to Indian
citizens irrespective of religion each marriage is registered by
the Marriage O ficer specially appointed for the purpose. The
registration of marriage is conmpul sory under the |ndian
Christian Marriage Act, 1872. Under the said Act, entries are
made in the marriage regi ster of the concerned Church soon
after the marriage cerenony along with the signatures of bride
and bridegroom the officiating priest and the w tnesses. The
Parsi Marriage and Divorce Act, 1936 nmkes registration of
marri ages conpul sory. Under Section 8 of the H ndu Marriage
Act, 1955 (in short the "Hindu Act’) certain provisions exist for
registration of marriages. However, it is left to the discretion of
the contracting parties to either solemize the marriage before
the Sub-Registrar or register it after performng the marriage
cerenony in conformty with the customary beliefs. However,
the Act nakes it clear that the validity of the marriage in no
way will be affected by omission to make the entry.in the
register. In CGoa, the Law of Marriages which is in force in the
territories of Goa, Daman and Diu w. e.f. 26.11.1911 conti nues
to be in force. Under Articles 45 to 47 of the Law of Marriages,
registration of marriage is conmpul sory and the proof of
marriage is ordinarily by production of Certificate of Marriage
procured fromthe Register nmaintained by the Cvil Registrar
and issued by the concerned Civil Registrar appointed for the
purpose by the Governnent. The procedural aspects about
registration of marriages are contained in Articles 1075 to
1081 of the Portuguese (Civil) Code which is the comon G vi
Code in force in the State. It is pointed out in the affidavit filed
on behal f of the respondent-State of Goa that the H ndu Act is
not in force in the said State since it has not been extended to
the State either by the Goa, Daman and Diu Laws Regul ati ons,
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1962 or by the Goa, Danman and Diu Laws No. 2 Regul ations,

1963 by which Central Acts have been extended to the State

after the liberation of the State. Procedure for narriages is also
provided in Code of Civil Registration (Portuguese) which is in
force in the State. The Foreign Marriage Act, 1969 al so

provides for registration of marriages.

As noted above, the Hi ndu Act enables the State

Government to make rules with regard to the registration of
marri ages. Under Sub-section (2) of Section 8 if the State
CGovernment is of the opinion that such registration should be
conpul sory it can so provide. In that event, the person
contravening any rule made in this regard shall be punishabl e
with fine.

In various States different marriage Acts are in operation
e.g. in Jammu and Kashmir, Jammu and Kashmr Hi ndu
Marriage Act, 1980 enpowers the Government to nmake rul es
to provide that the parties (H ndus) shall have their particulars
relating to marriages entered in such a manner as may be
prescribed for-facilitating proof of such narriages. Adnittedly,
no rul es have been framed. As regards Mislims, Section 3 of
the Janmmu and Kashmir ~Muslim Marri ages Regi stration Act,
1981 provides that marriage contracted between Muslins after
the commencenent of the Act shall be registered in the
manner provided therein within 30 days fromthe date of
concl usi on of Ni kah cerenony. However, the Act has not been
enforced. So far as Christians are concerned, the Jamu and
Kashmr Christian Marriage and Divorce Act, 1957 provides
for registration of marriages interns of Sections 26 and 37 for
registration of marri ages solemized by Mnister of Religion
and nmarriages sol emized by, or in the presence of a Marriage
Regi strar respectively.

In exercise of powers conferred by Section 8 of the Hindu
Act the State of U.P. has franmed U.P. H ndu Mrriage
Regi stration Rules, 1973 whi ch have been notified in 1973. In
the affidavit filed by the State Governnent it is stated that the
marriages are being registered after enactnment of the Rules.

I n Pondi cherry, the Pondicherry Hi ndu Marriage
(Regi stration) Rules, 1969 have cone into force w.e.f. 7th April,
1969. Al Sub-Registrars of Pondicherry have been appointed
under Section 6 of the Indian Registration Act, 1908 (in-short
the "Registration Act’) as Marriage Registrars for the purposes
of registering nmarriages. In the State of Haryana, the Haryana
H ndu Marriage Registration Rules, 2001 under Section 8 of
the H ndu Act have been notified. 1In the State of Wst Bengal
H ndu Marriage Registration Rules, 1958 have been notifi ed.

Fromthe affidavit filed on behalf of the State of Tripura,
it appears that the said State has introduced rules called
Tripura Hindu Marriage Registration Rules, 1957. It has also
i ntroduced Tripura Special Marriage Rules, 1989 under the
Special Marriage Act, 1954. So far as the State of Karnataka is
concerned, it appears that Registration of H ndu Marriages
(Karnat aka) Rul es, 1966 have been framed. It further appears
that Karnataka Marriages (Registration and M scel | aneous
Provi sions) Act, 1976 has been introduced. Section 3 of the Act
requi res compul sory registration of all marriages contracted in
the State.

So far as the Union Territory of Chandigarh is concerned,
H ndu Marriage Registration Rules, 1966 have been framned.
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In the affidavit filed on behalf of the Nationa
Conmi ssion for Wonen (in short the 'National Conmission') it
has been indicated as foll ows:

"That the Conmi ssion is of the opinion that
non-regi stration of marriages affects the nost
and hence has since its inception supported

the proposal for |egislation on conpul sory

regi stration of marriages. Such a | aw woul d be
of critical importance to various wonen rel ated
i ssues such as:

(a) prevention of child marriages and to
ensure m ni mum age of marriage.

(b) prevention of marriages wthout the
consent of the parties.

(c) Check il |l egal bigamny/ pol ygany

(d) Enabling married wonen to claimtheir
right tolive in the matrinonial house,
nmai nt enance, etc.

(e) Enabling widows to claimtheir

i nheritance rights and other benefits and
privileges which they are entitled to after the
deat h of their husband.

(f) Deterring nmen from deserting wonen
after marriage.

(9) Deterring parents/guardians fromselling
daughters/young girls to any person including
a foreigner, under the garb of marriage."

As noted supra, except four statutes applicable to States
of Maharashtra, CQujarat, Karnataka, H nachal Pradesh and
Andhra Pradesh registration of marriages is not conpulsory in
any of the other States.

As is evident fromnarration of facts though nost of the
States have franmed rul es regarding registration of narriages,
registration of marriage is not conpulsory in several States. If
the record of marriage is kept, to a |arge extent, the dispute
concerni ng sol emmi zati on of marri ages between two persons is
avoi ded. As rightly contended by the National Conmm ssion, in
nost cases non registration of marriages affects the wonen to
a great neasure. If the marriage is registered it also provides
evi dence of the marriage having taken place and would provide
a rebuttabl e presunption of the marriage havi ng taken place.
Though, the registration itself cannot be a proof of wvalid
marri age per se, and would not be the determ native factor
regarding validity of a marriage, yet it has a great evidentiary
value in the matters of custody of children, right of children
born fromthe wedl ock of the two persons whose narriage is
regi stered and the age of parties to the marriage. That being
so, it would be in the interest of the society if marriages are
made conpul sorily registrable. The legislative intent in
enacting Section 8 of the H ndu Act is apparent fromthe use
of the expression "for the purpose of facilitating the proof of
H ndu Marri ages".

As a natural consequence, the effect of non registration
woul d be that the presunption which is avail able from
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registration of marriages woul d be denied to a person whose
marriage i s not registered.

Accordingly, we are of the view that narriages of al
persons who are citizens of India belonging to various religions
shoul d be made conpul sorily registrable in their respective
States, where the marriage i s sol emi zed

Accordingly, we direct the States and the Centra
Governnment to take the follow ng steps:

(1) The procedure for registration should be
notified by respective States within three
nonths fromtoday. This can be done by
amendi ng the existing Rules, \if any, or by
fram ng new Rul es. However, objections from
menbers of the public shall be invited before
bringing the said Rules into force. In this
connection, due publicity shall be given by the
States and the natter shall be kept open for

obj ections fora period of one nonth fromthe
date of advertisenent inviting objections. On
the expiry of the said period, the States shal

i ssue appropriate notification bringing the
Rules into force.

(ii) The of fi cer appointed under the said Rul es of
the States shall be duly authorized to register

the marriages. The age, marital status

(unmarried, divorcee) shall be clearly stated.

The consequence of non-registration of

marriages or for filing false declaration shal

al so be provided for in the said Rules.

Needl ess to add that the object of the said

Rul es shall be to carry out the directions of

this Court.

(iii) As and when the Central Governnent enacts
a conprehensive statute, the same shall be
pl aced before this Court for scrutiny.

(iv) Learned counsel for various States and Union
Territories shall ensure that the directions
given herein are carried out inmmediately.

The Registry is directed to handover a copy of this order
to learned Solicitor General for necessary followup action.

We record our appreciation for the val uabl e assistance
rendered by M. G E. Vahanvati, the Solicitor General and M.
Ranj eet Kumar, senior advocate, who appeared as am cus

curi ae.




