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Manuf act urers of buses, such as, TATA and
Ashok Leyl and get orders for export of buses. One
such export order is annexed as "R-3" in the
paper book. These nanuf acturers manufacture
chassis and they thereafter place orders on the
assessee for buildi ng bus-bodi es (See: annexure "R-
5" in the paperbook). ~The nane of the assessee in
the present case is Azad Coach Buil ders Pvt. Ltd.
The foreign buyers place an order on the exporter,
nanely, TATAs for supply of "the conplete
bus/ buses" giving specifications of the chassis and
the bus-body. In sone cases, the foreign buyers
even indicate the source fromwhich the exporter in
I ndia should get the "bus-body" constructed. ~After
constructing the bus-body as per the specifications
and after conpleting the bus inits entirety, the
assessee (body-builder) delivers ™the conmplete bus"
to TATA/ Ashok Leyl and who then exports the sane
to Sri Lanka for the purposes of accounting. The
exporter raises a bill for chassis on the assessee
and instead of naking entries in the accounts by
first debiting the value of the chassis to the body-
bui | der (assessee) and then deducting the anount
of chassis frominvoice of a conplete bus, the
exporter invoices the assessee only in respect of
bus-body and not for the entire conplete bus. It is
not disputed that after getting the bus conpl eted,
nothing is done by the exporter to change the
identity of the bus, thus entitling the assessee of
the benefit under section 5(3) of the Central Sales
Tax Act, 1956 (hereinafter referred to as "the said
Act").

According to the departnent, the contract
given to the assessee by the exporter is for the bus-
body; that, "bus" and "bus-body" are different
articles nentioned in entry 14 to the second
schedul e to the Karnataka State Sal es Tax Act;
that, the bus-body is a separate sal eable comuodity
different fromchassis or fromthe conpl ete bus
and, therefore, according to the department, the
assessee is not entitled to the benefit of section 5(3)
of the said Act. According to the departnent, in
order to attract section 5(3), the assessee should
have nmanufactured and sold the conplete bus in
order to constitute penultimte sal e under section
5(3) of the said Act. According to the departnent,
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since the sale is only for the bus-body and not for
the conplete bus by the assessee to the exporter in
India, the assessee is not entitled to the benefit of
section 5(3) of the Act. According to the
department, exenption under section 5(3) is

adm ssi ble only when the comodity exported is

the sanme as the comodity purchased and in the
present case, according to the departnent, the
commodity exported is "the conpl ete bus" whereas

the commodity purchased by the exporter is only

the bus-body and, therefore, the assessee is not
entitled to exenpti on under section 5(3) of the said
Act. In this connection, reliance was placed by the
departrment on the judgnents of this court in the
fol |l owi ng cases:

1. Consol i dat ed Cof f ee v.. Cof fee Board

reported in (1980) 3 SCC 358 (para 17);

2. Sterllng Foods v. State of Karnataka
reported in(1986) 3 SCC 469 (para 3);

3. Vi j ayl akshm Cashew Conmpany &
O hers v. Dy. Commercial Tax O ficer
reported in (1996) 1 SCC 468 (para 4);

and

4, Sat nam Over seas (Export) v. State of
Haryana reported in (2003) 1 SCC 561

(para 44).

According to the departnment, the word "sal e"
as defined under section 2(g) of the said Act nakes
it clear that the word "sale" indicates transfer of
property in goods by one person to another for cash
or deferred paynent. |In order to constitute "sale", it
is urged, that, there has to be an agreenent for sale
of goods between two persons conpetent to contract
for consideration and that the property in goods
must pass as a result of such transaction. It is
submtted on behalf of the department that in order
to constitute "sale", the agreenent and the sale
nmust relate to the sane subject matter. According
to the departnent, "bus-body" is conposite item
capabl e of being sold in the nmarket as goods and
the transfer of property in goods between the bus-
body manufacturer (assessee) and its purchaser
(TATA) is confined only to the bus-body and not to
the complete bus. According to the departnent, the
words "in relation to export" as found in section 5(3)
do not, in any nmanner, control the first part of the
sai d section which uses the expression "in goods"
and the expression "those goods". According to the
departnent, the above two expressions have been
used out of abundant caution and that the
expression "in relation to export" does not expand
the scope of section 5(3) to include the goods other
than those which are ultimtely exported.

According to the departnment, section 5(3) was
introduced in the said Act only to get over the
decision of this court in the case of Mhd.
Serajuddin & G hers v. State of Orissa reported

in (1975) 2 SCC 47, in which case this court while
construing section 5(1) held that even in relation to
the sane goods which were sold by the assessee to
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the State Tradi ng Corporation (STC) for export,
Serajuddin was not entitled to the benefit of that
section. According to the departnment, in order to
get over the narrow interpretation placed by this
court on section 5(1) in the case of Mbohd.

Seraj uddin (supra), section 5(3) was introduced in
the Act as indicated by the statenent of object and
reasons given for the introduction of section 5(3) of
the Act and, therefore, the introduction of section
5(3) is not to enlarge the scope of section 5(1) so as
to all ow conponents or raw materials of the

ultimate export to get the benefit of exenption

which will defeat the very purpose of the said sub-
section. According to the departnent, the purpose
behi nd i ntroduction of section 5(3) is not to include
goods to the benefit of exenption other than those
which are ultimately exported.

On behal f of the assessee, on the other hand,
it has been contended that the reason behind the
amendment -of section 5, after the judgnent of this
court in the case of Mohd. Serajuddin (supra), is to
make our exports competitive in the internationa
mar ket and to boost ‘earnings in foreign exchange.
According to the assessee, the courts are required
to place a purposive interpretation keeping in view
the current realities and devel opnents in the
i nternational market. On the scope of section 5(3),
it is urged on behalf of the assessee that it is "the
conpl ete bus" which | eaves the prem ses of the
assessee. According to the assessee, the State
seeks to | evy CST on "the bus-body" built on to a
chassis. The bus-body is constructed by the
assessee. According to the assessee, the subject
matter of the inter-state novenent in the present
case was a bus and not the bus-body because it is
the conplete bus which is exported to Sri Lanka
ei ther through Munbai or through Chennai port.
According to the assessee, it is only on delivery of
conpl eted bus that the transfer of property in'the
bus-body takes place. Merely because the bus-body
involved in such a transaction is exigible toloca
sal es tax separately fromthe bus, it cannot be
contended that the bus-body is the subject natter
of export. |If the argunent of the departnent isto
be accepted, then it would follow that the bus-body
is not the subject matter of inter-state novenent
and if it is so held, then it would not be taxable
under section 6 of the said Act. According to the
assessee, for a sale to qualify for exenption, it nust
be a penultimte sale, the goods sold rmust be for
export, the goods nmust be exported by the buyer
(TATA), the buyer should have a pre-existing export
order and the sale nmust have been effected for
conplying with or in relation to the export order
According to the assessee, the aforestated | ast
condition is the principal elenent under section
5(3). However, the sale will not come under section
5(3) if the buyer (TATA) subjects the goods to
process after the sale and before its export if such
process results in a change in the identity of the
goods. It is pointed out that in the present case,
the chassis are noved under custons bond for body
bui | di ng and export to the prenises of the assessee;
that, the assessee delivers the conpleted bus,
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which is noved under the bond directly to the port
and exported to Sri Lanka. Consequently, the chain
never breaks. Hence, the transaction in question
according to the assessee, is entitled to the benefit
of section 5(3). According to the assessee, the
expression "in relation to" in section 5(3) is of a
wide inport. It contenplates two subject natters
connected with each other. Thus, in relation to
export of a motor vehicle constructed with bus-
body, if there is a prior order for sale of bus-body
then sale of the bus-body will be in relation to the
export of the conplete bus and, therefore, sale of
bus-body woul d constitute penultimte sal e under
section 5(3). Therefore, according to the assessee,
due wei ghtage nmust be given to the words "in
relation to such exports", which enphasis has not
been given in any of the earlier judgments of this
court. According to the assessee, it is true that in
the judgnents cited hereinabove by the departnent,
the test ‘of "the same goods" has been applied and
on that basis this court has repeatedly held that
when the conmodity exported is the sane as the
commodi ty purchased, the benefit of section 5(3) is
adm ssi bl e. However, according to the assessee, it
is submtted that the test of "the sane goods" is
evolved judicially by this court only to indicate that
the goods sold by the assessee shoul d not have | ost
their separate identity at the time of export in order
to apply section 5(3). If the goods sold by the
assessee do not |ose their separate identity at the
time of export then the penultimte sal e woul d be
deened to be in the course of export by virtue of
section 5(3). However, according to the assessee,
the observations of this court to the above effect, in
the above cases including Sterling Foods (supra)
and Vijayl akshm Cashew Company (supra) have
got to be understood in the |ight ‘of the expression
“in relation to such exports". According to the
assessee, the expression "in relation to such
exports" has not received due wei ghtage in any of
the earlier judgnents. According to the assessee,
the test of "the same goods" is not the principle
behi nd section 5(3). That, the said test has been
evol ved only to explain that the exporter should not
have undertaken any process to change the identity
of the goods bought by himin order to confer the
benefit of exenption on the penultimate sale.  If the
goods do not lose their identity, the benefit under
section 5(3) is available. According to the assessee,
the only requirenent in section 5(3) is that the
goods sold to the exporter should be exported as
such without |loss of identity and if that happens,
the penultinmate sale gets the benefit of section 5(3).
In our view, the scope of section 5(3) needs to
be reconsidered. In none of the above judgnents
cited on behal f of the departnent, due wei ghtage
has been given by this court to the words "in
relation to such exports" occurring in section 5(3).
There cannot be a bus wi thout the bus-body. The
subject matter of the inter-state nmovenment and the
subj ect matter of the export is a "bus" and not a
"bus-body". It cannot be denied that the sale of the
bus-body by the assessee to the exporter is in the
course of export of the bus to Sri Lanka. What is
delivered to the exporter by the assessee is a
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conplete bus. It is true that for accounting
purpose, there is a bifurcation between the bus-
body and a conpl ete bus. Supposing, TATA/ Ashok
Leyl and woul d have given chassis free of cost to the
assessee cal ling upon the assessee to construct the
bus-body on the chassis which construction/
fitnent was to be done as per the specifications by
the exporter. |In such a case, would it not anount
to a transaction in the course of export or in
relation to export of the buses? It is in this |ight,
we find nerit in the argument advanced on behal f
of the assessee that due wei ghtage has not been
given to the words "in relation to such exports"
occurring in section 5(3). " For exanple, in the case
of Conputers, we now have a concept of, what is
called as, "firmnare" under which a programme is
enmbedded on to the integrated circuits/chips.
Supposing, TATAs get an export order for a
firmvare, which cannot exist with the programe
bei ng | caded on to the hardware, and if they provide
the hardware to the assessee who | oads the
programme on to the said hardware which then is
sold to TATA who exports it, can it be said that the
goods supplied are not the subject matter of the
export. If the test of the "same goods" as nentioned
in the aforestated judgnents of this court in the
case of Sterling Foods (supra) and Vijayl akshmi
Cashew Conpany (supra) is to be applied then the
assessee/ supplier of firmwvare which contains a
programe and which is the heart of the system
wi Il never get the benefit of section 5(3). In-the
earlier days, when Mhd. Serajuddin’s case
(supra) held the field, India was under licence raj.
At that time, exports were through STC. W do not
have today such agencies. That systemis
di sbanded. |f so, the question which arises for
determ nation is \026 what are the transactions
covered by section 5(3)? The basic point involved in
this case is \026 whether the test of the "sane goods" is
the essence of section 5(3) or whether the test of the
subj ect matter of the contract occasioning the
export is the principle behind section 5(3)? It is in
this context that the words "in relation to such
exports" become crucial. |If a transactionis in
relation to the exports, can it be denied the benefit
of section 5(3). W are, therefore, of the view that
the judgnents of this court in the above two cases
of Sterling Foods (supra) and Vijayl akshmi
Cashew Conpany (supra) need reconsideration.

Bef ore concluding, we may also refer to the
judgrment of this court in the case of K
Gopi nathan Nair & Others v. State of Kerala
reported in (1997) 10 SCC 1, in which it has been
held that section 5(3) will apply to penultinmate sales
if such sales satisfy two conditions, nanely, (a) that
such penultimate sale nust take place after the
agreenment or order under which the goods are to be
exported; and (b) it nust be for the purposes of
conplying with such agreenent or export order. W
refer to para 12 of the judgnment, which reads as
under :
12. The af oresai d deci si on obvi ously
was rendered in the light of the peculiar
facts of the case before the Court. In that
case the respondent -assessee was acting
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on behalf of the local inmporters and was
al nost as good as their agent for

i mporting the goods on their behal f from
foreign countries. The goods inported
had to be the property of the licence-
hol der at the time of clearance fromthe
custons and it was on the basis of the
actual user’ licence that the goods were
i nported by the respondent-assessee

and. therefore, it was held on the facts of
that case that there was an integral
connection or inextricable |ink between
the first sale follow ng the inport and the
actual inport provided by an obligation
to inmport arising fromcontract or

mut ual under st andi ng or nature of the
transacti on which I'inked the sale to

i mport which coul'd not, wi thout
conmitting a breach of contract or

nmut ual understandi ng be diverted

el sewhere. As we will presently see no
such conclusion is possible on the facts
of these appeals and in the |light of the
salient features enmerging on the record
of these cases. On/the contrary the

deci sions of the Constitution Benches of
this Court in Mohd. Serajuddin v. State of
Orissa (1975) 2 SCC 47 and in Binani
Bros. (P) Ltd. v. Union of India(1974) 1
SCC 459 get squarely attracted. The

ot her deci sion on which strong reliance
was placed by the | earned senior counse
for the appellants was rendered by a
Bench of three | earned Judges in the
case of Consolidated Coffee Ltd. v. Coffee
Board, Bangal ore (1980) 3 SCC 358,

which is called the second Coffee Board
case. |In that case Tul zapurkar, J.
speaking for the Bench had to consider
the constitutional validity of Section 5
sub-section (3) of the Central Sal es Tax
Act which was brought on the Statute
Book In the light of the earlier Coffee
Board case judgnent of the Constitution
Bench in Coffee Board, Bangal ore

(supra) and the decision in Serajuddin’s
case (supra). By the said anendnent to
Section 5(3) the legislature thought it fit
to grant exenption also to the
penultimte sales prior to the sales in
the course of export by the canalising
agency. That was with a view to boost up
forei gn exchange earnings. Wile
uphol di ng the said amendnent it was

hel d that Section 5(3) of the Central

Sal es Tax Act has been enacted to

extend the exenption fromlax liability
under the Act not to any kind of

penul timte sale but only to such
penultimte sale as satisfies the two
conditions specified therein, nanely, (a)
that such penultimate sal e nust take

pl ace (i.e. becone conplete) after the
agreenment or order under which the

goods are to be exported and (b) it mnust
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be for the purpose of complying with

such agreenent or order and it is only
then that such penultinmate sale is

deened to be a sale in the course of
export. The aforesaid decision, therefore,
is confined to the validity of the anended
provi sion which itself postulates that but
for such amendnment the penultinmate

sal e woul d have renmi ned outside the
sweep of Section 5 sub-section (1) of the
Central Sales Tax Act and such
penul ti mate sal e could not have been
treated as sale in the course of export.
Even that apart for interpreting the

i dentical phraseology "in the course of"
found both in Section 5(1) and Section
5(2) this decision by three |earned
Judges’  Bench coul d naturally not be of
any assistance to the appellants as

obvi ously the three | earned Judges’

Bench coul-d not have | aid down

anything contrary to what the
Constitution Benches in Serajuddin’s

case and in the case of Binani Bros. had

[ aid down on the true construction of the
provi sions of Sections 5(1) and 5(2) while
interpreting the words ’in the course of
export’ or 'in the course of inport’ as
found in these provisions."

In our view, these two tests, as nentioned in para
12 of the above judgnent, are the only two

requi renments which every penultinmate sal e nust
satisfy in order to attract the benefit of exenption
under section 5(3). In our view, the judgnment of
this court in the case of K Gopinathan Nair

(supra) is correct and in the light of this judgnent
and the tests propounded therein, we are of the
view that the aforestated two judgnents of this
court in the case of Sterling Foods (supra) and

Vi j ayl akshm Cashew Conpany (supra) need

reconsi deration.

For the reasons aforementi oned, we are of the
vi ew that the decisions of this court cited
her ei nabove in the case of Sterling Foods v. State
of Karnataka reported in (1986) 3 SCC 469 and
Vi j ayl akshm Cashew Company & Others v. Dy.
Commercial Tax Oficer reported in (1996) 1 SCC
468 need reconsideration by a |arger bench. The
papers may be placed before Hon' bl e the Chief
Justice of India for further directions.




