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CASE NO. :
Appeal (civil) 1273 of 2006

PETI TI ONER
| ndochem El ectronic & Anr

RESPONDENT:
Addl . Col |l ector of Custons, A. P.

DATE OF JUDGVENT: 24/02/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
(Arising out of SLP (G vil) No. 24699 of 2003)

S.B. SINHA, -~ J :

Leave granted.

The appel | ants suppli ed EPABX tel ephone systemto the respondent
in the nonth of March, 1990. The said systemwas installed in the office of
the respondent on 18th March, 1990 at a cost of Rs. 1,87,599/-. In terns of
the contract of sale entered into by and between the parties, a warranty for a
period of 1 year was issued for the said equipments. The appellants during
negoti ati ons agreed that a service centre at Vishakhapat nam would be
opened for conveni ence of the said office and other custoners. The said
assurance was categorically given in the offer of the respondent dat ed
14.2.1990. At the relevant time furthernore approval of the
Tel econmuni cation Departnment for installation of the EPABX systemin the
respondent’s office had not been'given. The respondent was informed, on a
guery made in that behalf by the Chief General Manager of the
Tel ecommuni cati on Departnent, that the EPABX system'supplied by the
appel l ants was not in departnent’s approved list. “Such approval was,
however, granted only on 25.3.1991

On or about 13.9.1990 a letter of conplaint was issued by the
conpl ainant to the appellants herein interalia stating that:

"It is registered (sic) to note that the 32 instrunents
supplied by you in the nmonth of March, 1990 are not
wor ki ng properly. Miin drawbacks are as under:

a. Getting wong nunbers is a frequent conplaint.

b. The conversations are being interrupted and we
hear sone nusic and the conversations stop.

c Instrunents with key pad | ock system supplied are

not at all working with the result that instruments
of the Tel ecom Department has been fi xed
renoving the instruments supplied by you.

You may recall that at the tine of submtting the tender
it was assured that you will supply fault-Iess EPABX
and intercomfacilities. However, EPABX and intercom
facilities supplied by you are not working properly and
not upto the mark

You may also recall that you have prom sed to keep a
per manent resident engi neer at Vi sakhapatnamto avoid
such defects. However, no such arrangenments has been
made.
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You are, therefore, requested to i mediately send your
engi neer to inspect all the instrunments and EPABX and
rectify all the defects imediately. You are also
requested to post a pernanent resident engi neer at

Vi sakhapat nam "

Al l egedly, on receipt of the said conplaint, the defects pointed out in
the system were rectified. According to the respondent the system was
found to have several defects. Locking arrangenent did not work with the
result that the respondent had to pay excess anount for two tel ephone
instrunments, without getting any utility out of them

The appellants did not attend to the requirenments for giving
mai nt enance and service of the said system Wen the warranty period was
about to come to an end, the respondent categorically stated that the system
had not been functioning for the past 6 nonths and requested the appell ant
to extend the warranty period for another 3 to 6 nonths. Later on, it was
further noticed that the night service systemhad not been functioning
properly insofar as outside calls during the closure of the office on holidays,
after office hours and on working days were not being received at the
reception. Despite night switch having been put on by the tel ephone
operator while leaving his office, calls were not being received in the
reception, resulting in snapping/cutting of the communication. Allegedly,
the respondent had to seek hel p of another firmfor keeping the system
operational. The appellants, however, were insisting on 'annual naintenance
services’ for attending to the said conplaints of the respondent to which the
latter did not agree.

On the aforementioned allegations a conplaint petition was filed

before the State Consuner D sputes Redressal Commission, Hyderabad.

The said conplaint petition was marked as CD 86/92 wherein it was prayed
that a direction be issued for repaynment of full cost of EPABX system
amounting to Rs. 1,87,559/-.

In the said proceedings the contention of the appellants, on the other
hand, was that during the period of warranty and even thereafter all the
conpl aints had been attended to. The appellants could not nmaintain a
separate service centre at Vizag as the proposal becane highly
uneconom cal and di sproportionate to the installations inthe region and,
thus, they had to cater to the service requirenments fromtheir Hyderabad
Ofice with prior intimation to the appellants. The sai d services had been
rendered even on 14.5.91, 14.7.91, 19.8.91 and 18.9.91 without any service
charges and al t hough, the respondent did not agree to have an annua

mai nt enance contract for service thereof after the period of warranty
expired. As during the period of warranty, the respondent got the system
attended to by the local nechanic, the sane constituted breach of the
contract of warranty.

The parties filed affidavits before the State Conmission in support of
their respective cases.

By a judgnment and order dated 23.2.2001 the State Conmission
arrived at the foll ow ng findings:

"We shall now consider whether the systeminstalled in
the office of the conplainant in the nonth of March, 1990
was wor ki ng as expected. A reading of Exs. A-1 to A3
show that the systemwas giving poor performance and the
conpl ainant was trying frantically requesting for the
assi stance of a nechanic. Ex. A-2 letter dated 16.4.1991
shows even within a nonth after its installation there is
breakdown of the system |In that letter the conpl ai nant
stated that the systemis not at all working and the
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instrunments are often going out of order. The fuse is often
bl own out. The stand by battery installed by the opposite
party proved to be worthless. As and when there is break
down automatic switching on to the battery is not working.
Hence its performance is disappointing. This letter gives
an indication that fromthe begi nning the systemis giving
poor show. It continued so as seen by tel ex nessage dated
6.5.1991 marked Ex. A-3. In view of this correspondence
we have no hesitation to come to a conclusion that the
systemis a failure. The opposite party no doubt made
some effort to set it right as seen fromExs. B-4 to B-10.
Though sone repairs were attended to during the nonth of
April and My, it is clear that the performance was not

satisfactory. It is clearly indicated in Ex. B-7 dated
15.5.91 that repairs were nade subject to further
observation. In contra distinction to this the attitude of the

opposite party is one of perseverance for entering into a
service contract under letters dated 9.10.1991 and

22.10.1991 nmarked EX. B-11 and Ex. B-3. therefore, the
record clearly depicts that the system was not functioning
fromthe beginning, conplaints were made continuously

and al though the technician was deputed and made sone

repairs still it could not be rectified satisfactorily and on
the top of it, the opposite party was nore anxious to enter
into a service contract rather than to see that the system
sol d and supplied by it works satisfactorily."

The appellants, in termof the said findings, were directed to refund a

sum of Rs.1,87,559/- with interest @12% fromthe date of the filing of the
conplaint till the date of paynent after taking back the system supplied by
it.

An appeal preferred by the appellants herein before the Nationa
Conmmi ssion was di smi ssed by reason of the inpugned judgnent.

M. K. V. Mhan, |earned counsel appearing on behal f of the

appellants in assailing the said orders of the State Commi ssion and the

Nati onal Commi ssion submitted that in terns of the contract of warranty

the appellants were required to maintain the systemfree of ‘cost only for a
period of one year and it was not at all necessary for themto provide free
services and/or to mamintain the systemthereafter. As the liability of the
appel lants was to maintain the systemonly during the period of warranty, it
was argued, the State Conmission acted illegally in directing the appellants
to pay the prices thereof with interest. It was, furthernore, submtted that
the breach of contract of warranty woul d not enabl e the appellants to reject
the entire contract and claimthe price of goods supplied, particularly, when
in the instant case the period of warranty had expired.

M. CGopal Subramanium |earned Addl. Solicitor General, on the

ot her hand, woul d support the judgnment urging that “such a relief coul d/be
granted in terms of Section 14 (1) (c) of the Consuner Protection Act, 1986.
The | earned counsel drew our attention to the statements made in paragraph

7 of the witten statenment wherein the appellants had categorically admtted
that in terns of the contract of supply, no service centre was~ opened. Such
service centre cane to be opened only on 21st Septenber, 1990 i.e. after the
conpl ai nt was made by the respondent and that too was di scontinued.

Bef ore adverting to the rival contentions raised herein we may notice
certain admtted facts. The parties entered into a contract of supply of
EPABX system subject to the conditions nentioned therein. The appellants
received the entire price for installation of the said system

At the relevant tinme the said systemwas not approved by the
Department of Tel ecomruni cation. No service centre was opened and only
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upon recei pt of the conplaint, the same was opened in Septenber, 1990.

The said service centre was | ater on discontinued. In Septenber, 1990 the
respondent adnittedly conpl ai ned about the working/functioning of the said
system as early as possible on 13.9.1990. Just before the expiry of the
peri od of contract of warranty the respondent conplained that as the said
system had not been functioning properly for the past 6 nonths, the
warranty period should be extended, which request was not accepted by the
appel | ants.

The Consuner Protection Act, 1986 (herein after referred to as 'the

Act’) was enacted inter alia to provide for better protection of the interests
of the consuners. The applicability of the said Act in the instant case is not
in dispute. The dispute between the parties, is admttedly a 'consuner

di spute’ within the neaning of Section 2 (e) of the Act. It has further not
been di sputed that there has been a 'deficiency of services'. 'Deficiency’

has been defined in Section 2 (g) of the Act to nean:-

" 'deficiency’ neans -any fault, inperfection

shortcom ng or i nadequacy in the quality, nature and
manner of performance which i's required to be

mai nt ai ned by or under anylaw for the tine being in

force or has been undertaken to be performed by a person

i n pursuance of a contract or otherwise in relation to any
service."

The provisions of the said Act are in addition to and not in
derogation of the provisions of any other |aw

Section 14 of the Act  provides for powers of the Forumto issue an
order to the opposite party directing himto do one or nore of the things
sati sfied therein including:

"(b) to replace the goods with newgoods of simlar
description which shall be free from any defect;

(c) to return to the conpl ainant the price, or, as the case
may be, the charges paid by the conpl ai nant\005."

The State Conmission as well as the National Commission which are
created under the said Act exercise special jurisdiction

The defects in the system pointed out by the respondent in the instant
case started within the period of warranty. As noticed herei nbefore, certain
breaches of contract of supply are adnitted.

Tel ephone is a means of comunication. The comruni cati on system
was required to be run effectively and efficiently by the appellants having
regard to the statutory duties they were required to perform

The deficiencies in EPABX system supplied by the appellants were

such as were required to be attended to inmediately. | If the appellants had
not been able to attend thereto i mediately, there would be a ’deficiency of
services’ on the part of the appellants as i mediate attention to such
conplaints was a part of the contract.

The State Conmission as well as the National Conmi ssion have

arrived at findings of fact as regard nature of deficiencies of service
conpl ai ned of by the respondent in terns of the provisions of the contract.
I f such breaches of conditions of warranty admttedly had taken pl ace
during the period of warranty, no exception can be taken to the judgnent
and order passed by the State Comm ssion as al so the National Comi ssion

The Appellant had all al ong been aware that the systeminstalled by it
had not been functioning properly. On its own showing, it had been
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attending to the conplaints nade by the Respondent relating to the
functioning of the system |t has categorically been stated by the Appell ant
itself that despite expiry of the period of warranty it had been attending to
the conplaints as and when nmade by the respondent which were of serious

nat ure

From t he aforenenti oned conduct of the Appellant itself, it may be
inferred that it voluntarily undertook to neet the requirenments of the
Respondent relating to mal-functioning etc. of the said systemdespite expiry
of the period of warranty. For all intent and purport, the period of warranty,
thus, stood extended. As the defects in the systemincluding manufacturing
defects, if any, were found not only during the period of warranty but also
during the extended period, and as the Appellant itself undertook to attend to
the conplaints received in that behalf, in our opinion, it is too late for it now
to contend that in viewof the fact that the period of contract or warranty
expired, it had no liability therefor.

By reason of its own conduct, the Appellant nade representation to
the Respondent that despite expiry of period of warranty, naintenance of the
systemto the Respondent’s satisfaction was its contractual obligation. The
contract in view of such representation on the part of the Respondent does
not conme to an end. The contract, if |ooked in the [ight of the surrounding
ci rcunst ances evidently pointed to the intention of the parties and as
gathered fromthe contract itself that the representation of the Appell ant
shoul d have been treated as warranty for an expended period. Even in a case
where the goods are accepted, it is well known, the buyer will have a renedy
for damages for the breach of it.

Section 12 of the Sal e of Goods Act, reads as under:
"Section 12 - Condition and warranty \026 (1) A
stipulation in a contract of sale with reference to goods
whi ch are the subject thereof may be a condition or a
warranty.

(2) Acondition is a stipulationessential to the main
pur pose of the contract, the breach of which gives rise to
aright to treat the contract as repudi ated

(3) Awarranty is a stipulation collateral to the nmai'n
purpose of the contract, the breach of which gives rise to
a claimfor danages but not to a right to reject the goods
and treat the contract as repudiated

(4) Whet her a stipulation in a contract of sale is a
condition or a warranty depends in each case on the
construction of the contract. A stipulation may be a
condition, though called a warranty in the contract."

Al though in ternms of sub-section (3) of Section 12 no right accrues to

a purchaser to reject the goods on breach of stipulation of warranty, the
same woul d not mean that the extent of damages cannot be equivalent to
the price of the goods inasnuch as such a power has specifically been
conferred upon the Comm ssion

It is true, where a stipulation in a contract of sale is a warranty, its
breach may give rise to a claimfor damages but not to a right to reject the
goods and treat the contract as repudiated; but, where a stipulation in a
contract of sale is a condition, its breach may give rise not only to a claim
for damages but also generally to a right to treat the contract as repudi ated.

[ See Hal shury’s Laws of England, Fourth Edition Reissue (41) Para 64]

I n Ghazi abad Devel opment Authority Vs. Balabir Singh [ 2004 (5)
SCC 65] this Court opined that under the [aw, the Consumer Protection Act,
1986 has a wi de reach and the Comm ssion has jurisdiction even in cases of
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service rendered by statutory and public authorities, holding:-

"\ 005. The word conpensation is of a very wi de

connotation. It may constitute actual |oss or expected

| oss and may extend to conpensation for physical

mental or even enotional suffering, insult or injury or

| oss. The provisions of the Consuner Protection Act
enable a consuner to claim and enpower the

Conmi ssion to redress any injustice done. The

Commi ssion or the Forumis entitled to award not only

val ue of goods or services but also to conpensate a
consumer for injustice suffered by him The

Comm ssi on/ Forum nust determ ne that such sufferance

is due to nala fide or capricious or oppressive act. It can
then determ ne amount for which the authority is liable
to conpensate the consuner for his sufferance due to

m sf easance in public office by the officers. Such
conpensation is for vindicating the strength of |aw005.."

In view of our findings aforenenti oned and keeping in view the fact

that the State Conmi ssion and National Conm ssion cannot be said to have
acted without jurisdiction, we are of the opinion that no case has been made
out for interference with the inmpugned judgment. The appeal is

accordi ngly di sm ssed.

However, in the facts and circunstances of the case, there shall be no
order as to costs.




