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1. On receipt of notices under the Foreign
Exchange Regul ati on Act, 1973 (hereinafter referred to as
the FERA) for show ng cause why adjudication proceedings

for inposition of penalty under Sections 50 and 51 of the
FERA be not initiated agai nst the appellant bank and sone

of its officers and further notices under Section 61 of the
FERA gi ving an opportunity to the first appellant bank and
its officers of showi ng that they had the necessary

perm ssion fromthe concerned authority for the

transaction involved, the appellant bank filed Wit Petition
No. 1972 of 1994, seeking a declaration that the relevant
sections of the FERA are unconstitutional, beingviolative of
Articles 14 and 21 of the Constitution of India and for wits
of prohibition restraining the authorities under the FERA
fromproceeding with the proposed adjudi cati on and the
proposed prosecution, in terns of the Act. Yet  anot her
wit petition was filed by the officers of the bank as CW,
No. 2377 of 1996 chal | enging the individual notices: The

H gh Court of Bonbay rejected the challenge to the
constitutional validity of Sections 50, 51, 56 and 68 of the
FERA, but clarified that Section 68(1) of the FERA was not
applicable to an adjudi cati on proceeding and that it was
confined to a prosecution for penal offences under the Act.
Bei ng aggrieved, the appellant bank and its officers have
filed Cvil Appeal Nos.1748/99 and 1749/ 99. The Uni on

of India, inits turn has filed C. A Nos. 1751 and 1944 of
1999 chal l engi ng the very decision, to the extent the Hi gh
Court restricted the application of Section 68(1) of the
FERA.

2. G vil Appeal No.1750/1999 is filed by the
Standard Chartered Bank to which al so notices have been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

17

i ssued under the Act. That challenges the dism ssal of the
Wit Petition No.509/1994 filed by the appellant therein
whi ch was di sposed of along with Wit Petition No.1972 of
1994, by a conmon judgmrent .

3. These appeal s which cane up before a Bench of
two | earned Judges, were referred to a Bench of three
Judges by order dated 20.04.2004. When the matters

cane up before a three Judge Bench, the three Judge

Bench doubted the correctness of a decision relied upon by
the bank and its officers in Assistant Comi ssioner
Assessnent-11, Bangalore & Ors. vs. Valliappa Textiles
Ltd. and Another ( 2003 (11) SCC 405) which was a

Judgnent of a Bench of three Judges and by order dated
16.07. 2004 referred the question to a Constitution Bench
The matters, thus, came up before a Constitution Bench

whi ch, by Judgment dated 5.5.05, [reported in 2005 (4)

SCC 530] overruled the decision in Assistant

Conmi ssi oner, “Assessnent-11, Bangalore & Os. vs.
Val | i appa Textiles Ltd. and Another ( 2003 (11) SCC 405)
and sent down these appeals for being heard on nerits by a
Di vi si on Bench. The question that was deci ded was

whet her in a case where an offence was punishable with a
mandat ory sentence of inprisonment, a company

i ncor porated under 't he Conpani es Act, can be prosecuted,
as the sentence of inprisonnment cannot be inposed on the
conpany. The majority in the Constitution Bench, held
that there could be no objection to a conpany being
prosecuted for penal offences under the FERA and the fact
that a sentence of inmprisonment and fine hasto be

i nposed and no i nprisonnent can be inposed on a

conpany or an incorporated body, would not nake Section

56 of the FERA inapplicable and that a conpany did not
enjoy any inmunity from prosecution in respect of offences
for which a mandatory puni shmentof inprisonment is
prescribed. 1In the light of the said decision of the
Constitution Bench, the controversy before us has

narrowed down and we have to proceed on the basis that

t he appel  ant banks are liable to be prosecuted for offences
under the FERA

4. In this context, it is necessary to refer to the
scope of the wit petitions f|Ied by the appel |l ant bank and
its officers in the Hi gh Court of Bonbay. The prayers in

the said wit petition are for a declaration that provisions of
Sections 50, 51, 56 and 68 of the FERA are

unconstitutional, invalid and void being violative of Articles
14 and 21 of the Constitution of India and for a wit of
prohibition directing the authorities under the Act from
proceedi ng further, based on the notices issued to the bank
and its officers. It may be seen that the challenge to the
constitutional validity is based on the alleged violation of
Articles 14 and 21 of the Constitution of India. It is
admtted that the Act has been included in the Ninth

Schedul e to the Constitution of India, as |tem No.100.
Therefore, in terms of Article 31B of the Constitution of

I ndi a, none of the provisions of the FERA can be deened to

be void or ever to have becone void on the ground that the
FERA or any of the provisions thereof, are inconsistent with
or take away or abridge any of the rights conferred by Part

1l of the Constitution. Qoviously, the rights conferred by
Articles 14 and 21 of the Constitution are rights flow ng
fromPart 11l of the Constitution and, therefore, it is clear
that no chall enge based on violation of Articles 14 or 21

even if it has substance, can enable the appellants to get
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the rel evant provisions of the Act struck down as prayed for
by themin prayer (a) of the wit petition. Now t hat the
Constitution Bench has already ruled that pena

proceedi ngs under the Act can be initiated against a
conpany or a corporation, that avenue of challenge is also
cl osed to the appellants. Probably, it is in that context
that | earned senior counsel appearing in C. A No.1750/99
argued that the subm ssion was that a penal proceeding
cannot be initiated sinmultaneously with an adjudication
under the Act and that the adjudication nmust precede and
only after its conclusion, penal action could be initiated.

5. Bef ore proceeding further, we nmust notice that
though on behal f of the appellants, in the witten
submi ssi ons, a contention was taken that the inclusion of

the FERA in the N nth Schedule was violative of the basic
structure of the Constitution, at the time of hearing, M.
K. K. Venugopal , l'earned senior counsel, submtted that

that contention was not being pursued. Once that

contention is not pursued, the appellants are confronted

with Article 31B of the Constitution in view of the inclusion
of the Act in the Ninth Schedule and there will be no
necessity for this Court to undertake the exercise of

consi deri ng whet her ‘the provisions of the Act violate Article
14 of the Constitution, an argunent which was sought to

be pursued at considerabl e | ength based on the

interpretation to be placed on Section 68 of FERA

6. It appears fromthe judgnent of the Hi gh Court,
especi ally from paragraph 2 thereof, that the argunent

before that court was on the basis that t he violation of
Articles 14 and 21 anpunted to a violation of the basic
structure of the Constitution, nanely, the rule of law, and
the court had to quash the |egislative provisions. |[|f the
contention founded on the basic structure theory is not
pursued, it is not very clear how far it would be open to the
appel l ants to urge and necessary for this Court to consider
the validity of the rel evant provisions on the ground that
they are violative of Articles 14 and 21 of the Constitution.
The Hi gh Court found no reason to accept the argunent

based on the violation of rights under Articles 14 and 21 of
the Constitution or based on the all eged inpact of the
provisions on rule of law and rejected the contention

though it upheld the plea that Section 68 of the FERA had

no application for inposition of a penalty based on an

adj udi cati on under Sections 50 and 51 of FERA The

guestion is whether there is any reason to interfere with the
deci sion of the High Court on either of these aspects.

7. M. K K. Venugopal, |earned senior counse
advanced consi derabl e argunments on the interpretation

and scope of Section 68 of the FERA. Considering the

prayers in the wit petitions filed in the H gh Court  of
Bonbay by the appellants, it is possible to say that all that
is required is to decide whether the appellants can
successfully chall enge the constitutional validity of the

rel evant provisions of the FERA as being violative of Articles
14 and 21 of the Constitution and whether the statutory
authority has to be restrained by the issue of a wit of

prohi bition from proceeding further on the basis of the
notices it had issued for adjudication as well as for pena
action. It is not a case where any successful chall enge
coul d be nounted on the provisions providing both for

adj udi cation and inposition of penalty and for penal action
in the context of the objectives sought to be achieved by the
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Act and the serious repercussions of transgression of the
provi sions of the Act on the econony of the country.
Therefore, the argunent based on violation of Article 14
relying on the decision in State of West Bengal vs. Anwar
Ali Sarkar (1952 SCR 284) and those following it, are of no
avail to the appellants. No nmerit can also be found in the
argunent that Section 68 of the FERA confers an

unfettered power on the investigating officer to pick and
choose at his will, those whom he desires to prosecute and
omt those whom he does not want to prosecute, in a case

to which Section 68 of the FERA is attracted.

8. In view of the |nnun|ty from chal | enge enj oyed
by the provisions of the Act, there arises no necessity to
read down the provisions of the Act so as to ensure that

they do not violate the rights conferred by Article 14 of the
Constitution. The provisions therefore call for a natural
interpretation and, if necessary, a purposive interpretation
keeping in view the object sought to be achieved by the Act.
In the guise of interpretation, there is no occasion to whittle
down the anmbit of the provisions to save themfromthe

charge of arbitrariness, hit by Article 14 of the

Consti tution.

9. Before proceeding further it is necessary to point
out that the notices jissued under Section 61 of the FERA
are nerely notices of enquiry, giving an opportunity to the
appel l ants of showing that they had the necessary

perm ssion fromthe concerned authority under the FERA

in respect of the particul ar transaction. These noti ces,
therefore, do not in any nmanner deci de anyt hi ng agai nst

the appellants and they nerely set out the grounds based

on whi ch the appellants allegedly violated the provisions of
the FERA and since one of the ingredients of the offence is
absence of perm ssion fromthe concerned authority, they

are intended only to give an opportunity to the appellants
to show that they had the necessary perm ssion and hence,
there was no violation of the relevant provision or
provisions of the FERA as sought to be nade out in the

noti ce. As pointed out by the |earned Additional Solicitor
General, on the failure of the appellants to show that they
had the requisite perm ssion, a conplaint wll have to be

| odged before the concerned magi strate \026 here it has been
| aunched with the pernission of this Court pending these
appeal s \026 and the nmagistrate will consider whether the
process should i ssue on the basis of the conplaint made

bef ore him In view of the fact that sufficient opportunities
will be available to the appellants to put forward their
contentions before the concerned crimnal court, it cannot
be said that there is any nerit in the challenge to the

noti ces issued under Section 61 of the FERA. The sai d
notices are really in terms of Section 61 of the FERA and
their scope and ambit is also controlled by Section 61 of
the FERA and on receipt of those notices, it was open to the
appel l ants to show that they had the necessary pernmni ssion
fromthe concerned authority under the Act. O course, if
they do not have such permi ssion, apparently, in the case

on hand, there was no such perm ssion, they have

necessarily to put forward their defences before the
crimnal court in the prosecutions that have been | aunched
in that behal f.

10. It is argued that the issue of a notice under
Section 61 is not a mere formality and that it is a real right
given to a person accused of an offence to establish that the
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proceedi ngs are being initiated without jurisdiction or

wholly in violation of the provisions of FERA Article 20(3)
of the Constitution is referred to and it is subnitted that
many rights including the right against self incrinmnation is
avail able to a person accused of an offence. Section 61(2)
of FERA makes it clear that no court can take cogni zance of

an of fence except upon a conplaint by the officer referred

to therein. The proviso to Section 61(2) of the Act provides
that no conplaint regarding the offences referred to in that
Section shall be nmade unl ess an opportunity is given to the
concerned person to show that he had the requisite

perm ssi on where the offence charged is an act which

requi res permssion under the Act. We think that if the
notice sets out the alleged contravention, (an act which
coul d have been done w th perm ssion) and calls upon the
person accused of the of fence whether he had the requisite
perm ssion for the transaction, that will satisfy the

requi rement of the Section.

11. Learned counsel relied on East India
Commercial Co. Ltd., Calcuttaand another vs. The

Col  ector of Custons, Calcutta (1963(3) SCR 338) to
enphasi se that the notice is not a nere fornmality and
shoul d contain the/'rel evant material s based on which the
prosecuti on was being initiated. The foll ow ng passage
was relied on:

Assumi ng that a notice could be laconic, in

the present case it was a speaking one

clearly specifying the all eged act of

contravention. If on a reading of the said

notice, it is manifest that on the assunption

that the facts alleged or allegations nmade

therein were true, none of the conditions

laid down in the specified sections was

contravened, the respondent woul d have no
jurisdiction to initiate proceedi ngs pursuant

to that notice. To state it differently, if on a
true construction of the provisions of the

said two sections the respondent has no

jurisdiction to initiate proceedi ngs or_ make

an inquiry under the said sections in

respect of certain acts alleged to have been

done by the appellants, the respondent can

certainly be prohibited from proceedi ngs

with the sanme.”

On a reading of the notices issued under Section
61 of the Act, we are of the view that they are in‘terns of
that Section and there is no reason to interfere with them
in these wit petitions and that it would be appropriate to
| eave the appellants to their avail able defences in the
prosecutions that have been initiated. Suffice it to say
that it is not possible to issue the wit of prohibition as
sought for by the appellants on the ground that these
noti ces do not satisfy the jurisdictional requirenment under
Section 61 of the Act.

12. At this stage, we cannot ignore the argunent on
behal f of the respondents that if the appellants are not able
to show any perm ssion, conplaints have to be filed before

the concerned magi strate and that magistrate will issue

process only on being satisfied that a case has been made
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out for such issue and that the attenpt of the appellants to
bl ock the prosecution should not be countenanced. The

obj ect of the present notice, subnitted counsel, is linmted
and the arguments attenpted on behalf of the appellants

can be raised before the crimnal court when the occasion

ari ses. We find nerit in this subm ssion. Qoviously, it is
open to the appellants to put forward all their defences to
the prosecution at the appropriate stage.

13. The other set of notices are in respect of the
adj udi cati on under Section 50 of the FERA. Again, it is for
the appellants to put forward their objections thereto before
the concerned authority and it is for that authority to

deci de the rel evant aspects while deciding to inpose or not

to i mpose any penalty on the appellants. The appel | ants

have a right of appeal under Section 52 of the FERA to the
Appel | ate Board and a further right of appeal to the Hi gh
Court under Section 54 of the FERA. W see no

justification for the issue of a wit of prohibition restraining
the authority under the FERA from proceeding further with

t he adj udication. It is for the appellants to put forward
their defences, if any avail able, before the adjudicating
authority and pursue it in accordance with | aw

14. Consi/der abl e argunents were put forward by
| earned counsel for the appellants in Cvil Appeal No.1749
of 1999 in attenpting to establish that Section 68(1) of

FERA is violative of Article 14 of the Constitution. It was
contended that the provisions enpowered an investigating
officer to pick and choose at his will, in the absence of any

definition, all those whom he desires to proceed agai nst

and omt those he does not want to subject to prosecution
This, it was said, was arbitrary. The prejudice that may be
caused to a person sought to be roped in under Section 68

of FERA was hi ghli ghted. It was submtted that the

proviso to sub-section (1) would not be a nitigating factor
in view of the serious damage done to the reputation of the
person alleged to be an of fender under FERA It was
contended that the section also offended Article 14 of the
Constitution as it permitted a whole class of persons to be
prosecuted irrespective of their culpability. Vast and
arbitrary powers were conferred on the departnent to
prosecute the same person, a director of the conpany

ei t her under sub section (1) where inevitably the accused
carried the burden to prove his absence of know edge or
under sub-section (2) where the prosecution takes on itself
the burden of proving the wong doing, with a potential to
pi ck and choose between sub-section (1) and sub-section

(2). This also violated Article 21 of the Constitution. The
fiction involved in Section 68(1) would equally violate
Article 21 where the presunption of know edge attaches to
the officers of the conmpany agai nst whom no w ong doi ng

what soever is alleged except by indicating his status in the
conpany. Learned Additional Solicitor General net these
contentions by pointing out that in view of the inclusion of
the Act in the Nnth Schedule to the Constitution, these
arguments even if found tenable, cannot carry the

appel l ants far. He al so submitted that Section 68(1) was
consistent with simlar provisions under other laws and it
applied only to a person who was in charge of and who was
responsi ble to the conpany for the conduct of the business
of the conpany as well as the conmpany at the rel evant

time. This was a clear identification of the person who was
to be roped in, in ternms of Section 68(1) of FERA, and there
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was nothing arbitrary, unclear or unreasonable in the

provi si on. He al so pointed that under Section 68(1) what
was needed to be proved was an of fence against the

conpany and when that was done, the person in charge of

the affairs of the conpany at the relevant tine, still had an
opportunity to prove that the alleged contravention took

pl ace without his know edge or that he exercised all due
diligence to prevent such a contravention and that this

avai lability of opportunity, adequately safeguarded the
rights of any person who was sought to be roped in under
Section 68(1) of the FERA. Counsel al so pointed out that
under Section 68(2), if any other officer of the conmpany had
to be roped in, the burden was on the prosecution and this
clearly showed that there was nothing arbitrary in Section
68(2) of the Act or on the placing of the burden of proof
differently under the two sub-sections. I n answer, |earned
counsel for the appellant further submitted that the
reversal of burden of proof under Section 68 of FERA was
violative of Article 14 of the Constitution of India and relied
on Col l ector of Custons vs. Nathella Sanpathu Chetty

(1962 (3) SCR 786) in support.

15. As we have indicated earlier, in view of the fact
that the FERA has been included in the NNnth Schedule to
the Constitution, the challenge based on Articles 14 and 21
cannot prevail even assuming that the argunents have any
subst ance. But on the schene of the Act, with particular
regard to Sections 56, 59, 61 and 68 of FERA, ‘we find that
the provisions cannot be successfully challenged as either
being arbitrary or discrimnatory. Al'l that Section 68(1)
says is that if the conm ssion of an offence by the conpany
is proved, the person who was in charge and was

responsi ble to the conpany for the conduct of the business
of the conpany at the time the contravention was

conmitted, was to be deened to be guilty of the
contravention and was |liable to be proceeded agai nst and
puni shed. He is being punished in view of his status in
the conpany and because it is proved that the conpany is
guilty of contravention of any of the provisions of FERA
There is nothing unreasonable in this, since a conmpany
normal |y acts through a person who is in charge of its
affairs and even in that case, the person in charge and
responsi ble to the conpany for the conduct of its business,
is given an opportunity to show that the alleged
contravention by the conpany took place wi thout his

know edge or in spite of the exercise of all due diligence by
himto prevent such contravention. Section 68(2) is
attracted in a case where a conpany has contravened the
provi sions of the Act or any rule, direction or order made
thereunder and that particular contravention is proved to
have taken place with the consent or connivance or “is
attributable to any neglect on the part of any Director,
Manager, Secretary or other officer of the conpany. I'n

ot her words, the prosecution, in addition to prosecuting the
conpany, can al so prosecute any particul ar officer whose
action or inaction or negligence resulted in the conm ssion
of the particular offence by the conpany. Thi s only neans
that a person who is instrunmental in the conm ssion of an
act by the company that is in contravention of FERA or the
rules or directions issued thereunder, also |ays hinself
open to prosecution. Having done sonething or omtted to
do sonmething | eading to the conpany contravening the

provi sions of the Act, the officer concerned cannot say that
it is unreasonable to prosecute himalso, along with the
conpany and the person in charge of and responsible to
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the conpany for the conduct of its business.

16. The argunment that the section violates Article 14
of the Constitution cannot thus be accepted. The sane is

the position regarding the argunment based on Article 21 of

the Constitution. The object of the Act is clearly to protect
the economc interests of the country and to deal with any

viol ation that causes economc |loss to the country. In the
context of that object, any contravention of the provisions

of the Act have to be viewed seriously and any one directly
responsi ble or conniving at the offence is liable to be

puni shed. This appears to be the legislative intent in
enacting FERA 1973 repl acing the Forei gn Exchange

Regul ation Act, 1947 and also including it in the Ninth
Schedul e to the Constitution

17. Consi derabl e ambunt of argunment was raised as
to who is the person who is liable to be prosecuted under
Section 68(1) as incharge of or responsible for the affairs of
t he conpany- The question whether -a particul ar person

who is sought to be prosecuted under Section 68(1) of the
Act, is the person who is |liable to be prosecuted under
Section 68(1), is a question that has to be raised at the
trial. We have al ready noticed the scope of the wit
petitions giving rise to these appeals. The question sought
to be raised on this aspect based on the various decisions

of the English Courts and the decision of this Court in
Val | i appa Textiles Ltd. and Anot her (supra) depends

upon the facts of the case proved before the Court dealing
with the prosecution and it is not necessary for us to
pronounce on those aspects in these appeals. Suffice it to
say, that the argunents on this score are of no avail while
consi dering the constitutional challenge to Section 68 of

the Act as being violative of Articles 14 and 21 of the
Constitution. W reject the contention, leaving it to the
concerned appellant to raise that plea before the
appropriate forumregarding his cul pability under Section
68(1) of FERA

18. Lear ned seni or counsel for the appellants in G vi
Appeal No. 1750 of 1999, in addition to adopting the
argunents of |earned senior counsel already adverted to,

al so contended that on the schene of the Act, it was

i ncunbent on the Directorate of Enforcement to first
adjudicate in ternms of Section 51 of FERA and only if
satisfied, proceed with the prosecution under Section 56 of
the Act. According to counsel, under the scheme of FERA,
the adjudi cation proceedings nust first be comrenced and
only after they are conpleted, the directorate of
enforcenent can, in the light of the findings in the

adj udi cation for penalty, decide to initiate a prosecution
and seek to inmpose or not to inpose a further punishnent
under Section 56 of the Act. It is submitted that the

adj udi cati on proceedi ngs would give an idea to the
authorities under the Act as to the gravity of the violation
and the opportunity to deci de whet her the contravention
deserved al so a puni shnent by way of prosecution. They
woul d deci de whet her the penalty inposed under Section

50 of the Act is adequate or not. If in the adjudication
proceedings it is found that the alleged offender has not
infringed any of the provisions of the Act, there will be no
occasion for the Directorate of Enforcenment to prosecute

the concerned person. It would then be incongruous and
unreasonabl e for the Directorate of Enforcenent to
prosecute a person for violating FERA, when in the
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adj udi cati on proceedi ngs against him it had been found
that the person had not violated any of the provisions of
FERA. It was in this context that the scheme of the FERA
shoul d be understood as indicating that there should first
be an adjudication and thereafter, if the Directorate of
Enf orcenent feels that the penalty is inadequate, to

consi der the launching of a prosecution

19. Learned Additional Solicitor General contended
that under FERA, adjudication and prosecution are two
separate and distinct procedures with distinct purposes.
There was no bar either in FERA or in any other law, to an
adj udi cation and prosecution being |launched in respect of
an al |l eged contraventi on of FERA Counsel submitted that
the law has permitted it by providing two separate nodes
for dealing with the person who contravenes the law in
relation to foreign exchange. Mhile the primary purpose of
i mposing of the penalty is the interests of revenue and the
preservation of foreign exchange, the primary purpose of
prosecution’is to serve as a strong deterrent to persons or
conpani es-contraveni ng the provisions of the Act and to
send a nmessage to the societyat large. Counsel pointed
out that Section 56 of FERA which deals with of fences and
prosecutions, comrences with the words "w t hout

prejudi ce to any award of penalty by the adjudicating

of ficer under this Act". A person contravening any of the
provi si ons shall upon conviction by a court will be

puni shed, even if a penalty has been inmposed on him

There was no warrant for readi ngthe words "w thout
prejudice to" as restricting the right of the authorities
under the Act to proceed with the adjudication first and to
conmence the prosecution only at its conclusion. Counse

al so enmphasi zed that the two proceedings are

i ndependently dealt with. Counsel poi nted out that even
in respect of the FERA Act of 1947, in Shanti Prasad Jain
vs. Director of Enforcenment (1963 (2) SCR 297), this

Court had uphel d a special procedure under the statute
holding that it was not violative of Article 14 of 'the
Constitution. It is submitted that the purpose of the Act is
to bring the accused to book, nmore so in case of a serious
of fence and it could not have been the intention of the
legislature to await a long time for an adjudication to be
conpl eted by way of an appeal and a second appeal and

then only to comence the prosecution

20. The Act was enacted, as indicated by its
preanmbl e, for the conservation of foreign exchange

resources of the country and the proper utilization thereof

in the econom c devel opnent of the country. When

interpreting such a law, in the absence of any provision in
that regard in the Act itself, we see no reason to restrict the
scope of any of the provisions of the Act, especially in the
context of the presence of the "wi thout prejudice" clause in
Section 56 of the Act dealing with offences and

prosecuti ons. We find substance in the contention of the
| earned Additional Solicitor General that the Act subserves
a twi n purpose. One, to ensure that no econonmic loss is

caused by the alleged contravention by the inposition of an
appropriate penalty after an adjudi cation under Section 51

of the Act and two, to ensure that the tendency to violate is
curbed by inmposing an appropriate puni shnment after a due
prosecution in terns of Section 56 of the Act. The
contention that as a matter of construction --1026 since the
provi sions could not be attacked as violative of the rights
under Part 111 of the Constitution ---- we shoul d interpret
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the provisions of the Act and hold that an adjudication has
to precede a prosecution cannot be accepted as we see
nothing in the provisions of the Act justifying such a
construction. On the schene of the Act, the two
proceedi ngs are seen to be i ndependent and the | aunchi ng

of the one or the other or both is seen to be controlled by
the respective provisions thensel ves. In the context of the
inclusion of this Act in the Ninth Schedule, the reliance
placed on the decision in Rayala Corporation (P) Ltd. &
Os. Vs. Director of Enforcement, New Del hi (1969 (2)

SCC 412) cannot enable this Court to deemthe provisions

as arbitrary and to read them down or understood themin
the manner suggested by the | earned senior counsel. The
very purpose of the Act and the very object of inclusion of
the Act in the Ninth Schedule justifies an interpretation of
the provisions as they stand on the basis that there is
nothing arbitrary or unreasonable in the provisions and in
the schene as enact ed. We may al so notice that Section
23D of 'the Forei gn Exchange Regul ation Act, 1947, which

was considered i n Rayal a Corporation (P) Ltd. & Os. had

a provi so, which indicated that the adjudication for the

i mposition of penalty should precede the nmaking of a
conplaint in witing to the concerned court for prosecuting
the of f ender. The ‘absence of a simlar proviso to Section
56 or to Section 51 of the present Act, is also a clear

i ndication that the legislature intended to treat the two
proceedi ngs as i ndependent of each other. Qovi ously, the
| egi sl ature nust be taken to have been conscious of the
interpretation placed on the correspondi ng provisions by
this Court in the decisions above referred to when the 1973
Act was enacted and it was also included in the Nnth
Schedul e to ward off any chall enge on the ground that it
woul d be violative of Article 14 of the Constitution, unless
understood or read in a particul ar fashion.

21. Lear ned seni or counsel appearing for the
appellant in crimnal appeal arising out of SLP(Crl) No.5892
of 2004 in which the Full Bench decision of the Calcutta

Hi gh Court is challenged, supported the argunents raised

by | earned senior counsel in Cvil Appeal No.1750 of  1999.
The Full Bench of the Calcutta H gh Court in the judgnent
under appeal has, on a consideration of the relevant
aspects, answered the reference made to it by hol di ngthat
a conpl ai nt under Section 56 of FERA can never be said to
be premature if it is instituted before the awardi ng of
penal ty under Section 50 of the Act and such cri mi nal
proceedi ng bei ng an i ndependent proceedi ng, can be
initiated during the pendency of an adjudication proceedi ng
under Section 51 of FERA, 1973. Therein, the Full Bench
has referred to the decision of the Madras Hi gh Court in
A.S.G Jothimani Nodar vs. The Deputy Director,

Enf orcenment Directorate (1984 Exci se and Customns

Cases 319) and that of the Andhra Pradesh H gh Court in
Ani | Kumar Agarwal vs. K C. Basu (2003 Crimnal Law

Journal 2197) which also take the sanme view as the one
taken by the Full Bench in the judgnment under chall enge.
The court has al so derived support for its view fromthe
decisions of this Court in Assistant Collector of Custons,
Bonbay vs. L.R Melwani and another ( AR 1970 SC 962)

and in P. Jayappan vs. S. K Perumal (AIR 1984 SC 1693 =
1984 Suppl. SCC 437). W see no reason not to approve

the answer given by the Full Bench to the question referred
to it for decision. On the whole, we are satisfied that
there is no justification in accepting the argunent that

unl ess an adj udi cati on proceedi ng under Section 51 of the
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Act is conpleted, a prosecution under Section 56 of FERA
cannot be initiated. Both proceedi ngs can simultaneously
be | aunched and can si mul taneously be pursued.

22. Counsel submitted that the devising of a specia
machi nery for adjudication, the limting of the "wi thout
prejudi ce" clause in Section 56 to any award of penalty and
not the initiation of proceedi ngs under Section 51 of the
Act, the naking of a contravention of any of the provisions
of this Act as the key to both proceedi ngs, would al

i ndi cate that an adjudication shoul d precede a prosecution
under Section 56 of the Act. There is nothing in the Act to
indicate that a finding in an adjudication, is binding on the
court in a prosecution under Section 56 of the Act. There
is no indication that the prosecution depends upon the
result of the adjudi cation. W have already held that on
the schene of the Act, the two proceedings are

i ndependent. The finding in one is not conclusive in the

ot her. I'n the context of the objects sought to be achieved
by the Act, the elenents relied on by the | earned senior
counsel, would not justifya finding that a prosecution can
be I aunched only after the conpletion of an adjudication
under Section 51 of the Act-: The decision in K C. Builders
and anot her vs. Assi'stant  Conm ssioner of | ncone Tax

(2004 (2) SCC 731) /'is clearly distinguishable. The Court
proceeded as if under the Incone Tax Act, the prosecution

i s dependent on the inposition of penalty. That was a case
where the prosecution was based on a finding of

conceal nent of income and the inposition of penalty.

VWhen the Tribunal held that there was no conceal nment,

and the order |evying penalty was cancelled, according to
this Court, the very foundation for the prosecution itself

di sappear ed. This Court held that it was settled law that

| evy of penalties and prosecution under - Section 276-C of
the I ncone Tax Act are simultaneous and hence, once the
penalties are cancelled on the ground that there was

conceal nent, the quashing of the prosecution under

Section 276-C of the Income Tax Act was automatic. We

have hel d already that on the schene of FERA, the

adj udi cation and the prosecution are distinct and separate.
Hence, the ratio of the above decision.is not applicable.
That apart, there is merit in the subm ssion of the |earned
Addi tional Solicitor General that the correctness of the view
taken in K. C. Builders (supra) may require reconsideration
as the reasoning appears to run counter to the one adopted
by the Constitution Bench in Assistant Coll ector of

Customs, Bombay vs. L.R Ml wani and another (supra)

and in other decisions not referred to therein. For the
pur pose of these cases, we do not think it necessary to
pursue this aspect further. Suffice it to say, that the ratio

of that decision has no application here.

23. The prayer for the issue of a wit of prohibition
restraining the authorities under the Act from proceeding

with the adjudication and the prosecution is essentially

based on the constitutional challenge to the rel evant

provi sions of the Act on the ground that they violate

Articles 14 and 21 of the Constitution of India. Once we

have hel d, as the H gh Court did, that the provisions are
constitutional, the basis on which the wit of prohibition is
sought for by the appellants disappears. It is settled by the
decisions of this Court that a wit of prohibition will issue
to prevent a Tribunal or Authority from proceeding further
when the Authority proceeds to act without or in excess of
jurisdiction; proceeds to act in violation of the rules of
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natural justice; or proceeds to act under a law which is
itself ultra vires or unconstitutional. Since the basis of the
claimfor the relief is found not to exist, the H gh Court
rightly refused the prayer for the issue of a wit of

prohi bition restraining the Authorities from continuing the
proceedi ngs pursuant to the notices issued. As indicated

by this Court in State of Uttar Pradesh Vs. Brahm Datt
Sharma [(1987) 2 SCC 179] when a show cause notice is

i ssued under statutory provision calling upon the person
concerned to show cause, ordinarily that person nmust place
his case before the Authority concerned by show ng cause

and the courts should be reluctant to interfere with the
notice at that stage unless the notice is shown to have been
i ssued pal pably wi thout any authority of law. On the facts
of this case, it cannot be said that these notices are

pal pably w thout authority of law. In that situation, the
appel | ants cannot successfully challenge the refusal by the
H gh Court of the wits of prohibition prayed for by them

24. Thus, on the whole, in the context of the answer
gi ven by the Constitution Bench on one of the inportant

aspects raised in these casesand in the light of the prayers
made in the wit petitions giving rise to these appeals, we

see no reason at the instance of the appellants in these

four appeals either tointerfere with the decisions of the

H gh Court of Bonbay or with the answer given by the Ful

Bench of the High Court of Calcutta to the first question
referred to it for decision. In that view, all these appeals
are liable to be disnissed.

ClVIL APPEAL NOS. 1751 and 1944 OF 1999

25. These appeal s are by the Union of lIndia and the
Aut horities under the FERA chall engi ng the decision of the
H gh Court of Bonbay to the extent that court held that
Section 68 of the Act is inapplicable to proceedings for

adj udi cati on under Section 51 of the Act and its operation
is confined only to prosecutions under the Act. The High
Court reasoned that the argunent that having regard to'the
pl acement of Section 68 under the Legislative Scheme of

FERA, the sanme is equally applicable to penalty, could not
be accepted since the very caption of Section 68 indicates
that it deals with offences by a company and as such

Section 68 cannot be invoked for the levy of penalty on the
persons indicated therein. According to the H gh Court,
apart fromthe caption, sub-Sections (1) and (2) of Section
68 speak of the officers referred to therein being liable to be
proceeded agai nst and puni shed and this indicates that it

is intended to apply only in respect of prosecutions against
a conpany and only in such a prosecution for an of fence by
the conpany, the persons indicated therein are |liable to be
proceeded agai nst and puni shed. The Section does not
indicate that it could be extended to penalty. Since the
penalty coul d be inposed on a company, as distinct from

the puni shmrent of inprisonnent, if the conpany

contravenes any of the provisions of the Act, it would be
proper to understand Section 68 as being confined only to
crimnal prosecutions. The H gh Court stated that Section
50 of the Act dealing with liability for penalty, does not
refer to the persons referred to by Section 68 of the Act. As
such, Section 68 of the Act could not be availed of to

i npose a penalty on the officials of the conpany in terns of
Sections 50 and 51 of the Act simultaneously with the
conpany, which is the person guilty of contravention. In
view of the fact that Section 50 al so prescribes an outer
l[imt for the penalty to be inposed and the said penalty can
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be i mposed on the conpany itself, it would be incongruous

to hold that the sane quantum of penalty could be

recovered fromthe officials of the conpany all over again
That would | ead to an anonal ous position of the penalty
exceeding the outer limt prescribed in Section 50 in
respect of a particular offence conmtted by the conpany.
The High Court gave liberty to the Wit Petitioners to raise
this aspect before the Adjudicating Authority based on its
findi ng.

26. The | earned Additional Solicitor General in
support of the appeals by the Union of India, urged that the
expression 'offence’ used in Section 68 is all conprehensive
and woul d include every contravention in respect of which

an adj udi cati on under Section 50 of the Act can al so be

made agai nst a conpany and the object of the Act being to
prevent the evasion of the lawrelating to foreign exchange,
the expression offence’ need not be confined to a crimna

of fence and Section 68 should be understood as being
appl i cabl'e even in respect of adjudications of penalty under
Sections 50 and 51 of the Act. Learned counsel subnitted
that the legislation being inthe interests of society, it mnust
be construed in that context. Learned counsel also referred
to Section 64 of the Act -and poi nted out that whereas sub-
Section (1) specifies Section 56, sub-section (2) ropes in a
proceedi ng for adjudication of penalty as well and in

Section 68 of the Act there was no such specification as
found in Section 64 (1) of the Act and that was a pointer to
under stand Section 68 as being applicable to an

adj udi cation of penalty as well, ‘especially in the context of
Section 64(2). It is submtted on behal f of the respondents
in these appeals that a reference to Section 56 of the Act
shows that it deals with offences and prosecutions. ' In the
absence of a definition in the Act, the term’ offence’ should
be understood in the context of Section 40 of the Indian
Penal Code as an act that is crimnally punishable and
Section 3(38) of the General C auses Act as an act nade

puni shabl e by any | aw and the essential ingredient is that

it should be a criminal act as understood. Whereas under
Section 50 of FERA, in the matter of adjudication of penalty
there was an outer Iimt of five times of the anount or

val ue involved in any contravention, under Section 56 of

the Act, as regards the fine to be inposed, there was no
limt. It was submtted that in the case of contravention by
a conpany, the adjudication is against the conmpany and

the penalty is inposable on the conpany itself wi thin the
[imts prescribed by Section 50 of the Act, and in the |ight
of this position, the H gh Court was justified in holding that
Section 68 could not be applied in the matter of

adj udi cation of penalty and the inposition of penalty can
only be on the conpany when the conpany is the person

who contravenes any of the provisions of the Act coming
within Section 50 of the Act.

27. Bot h, Section 50 providing for inposition of
penalty and Section 56 providing for prosecution, speak of
contravention of the provisions of the Act. Contravention is
the basic elenent. The contravention makes a person

liable both for penalty and for prosecution. Even though
the heading to Section 56 refers to of fences and
prosecutions, what is nade punishable by the Section is

the contravention of the provisions of the Act and the
prosecution is without prejudice to any award of penalty.
The award of penalty is also based on the sane
contravention. Section 63 is the power of confiscation of
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currency, security or any other noney or property in

respect of which a contravention of the provisions of the Act
has taken place conferred equally on the Adjudicating

Aut hority and the Court, whether it be during an

adj udi cation of the penalty or during a prosecution.

VWereas Section 64 (1) relating to preparation or attenpt at
contravention is confined to Section 56, the provision for
prosecution, sub-Section (2) of Section 64 makes the

attenpt to contravene or abetnent of contravention, itself a
contravention, for the purposes of the Act including an

adj udi cation of penalty under the Act. Section 68 relating
to offences by companies, by sub-Section (1) introduces a
deem ng provision that the person who was in charge of

and was responsible to the conpany for the conduct of the
busi ness of the conpany, shall also be deermed to be guilty
along with the conpany of the contravention of the
provisions of the Act and |iable to be proceeded agai nst and
puni shed accordingly. The proviso, no doubt, indicates that
a person liable to punishnent could prove that the
contravention took place wi thout his know edge or that he
exercised-all due diligence to prevent such contravention
Sub- Section (2) again speaks only of a contravention of the
provi sions of the Act and the persons referred to in that
sub-section are also to be deened to be guilty of the
contravention liable to be proceeded against and puni shed
accordingly. The word 'offence’ is not defined in the Act.
According to Concise Oxford English Dictionary, it neans,
"an act or instance of offending’ . ~Ofend nmeans, 'commit an
illegal act’ and illegal means, 'contrary to or forbidden by
law . According to New Shorter Oxford English Dictionary,
an offence is "a breach of law, rules, duty, propriety,
etiquette, an illegal act, a transgression, sin, wong,

m sdemeanour, mnisdeed, fault." Thus, an offence only

neans the conmi ssion of an act contrary to or forbidden by
law. It is not confined to the comm ssion of a crime al one.
It is an act comm tted against |law or omitted where the | aw
requires it and punishable by it. In its legal signification,
an offence is the transgression of .a law, a breach of the

| aws established for the protection of the public as

di stingui shed froman infringement of mere private rights;

a puni shable violation of law, a crine, the doing that which
a penal law forbids to be done or omitting to do what it
conmands (see P. Ramanat ha Aiyar’s Advanced Law

Lexi con, 3rd Edn, 2005 page 3302). This Court in Depot
Manager, Andhra Pradesh State Road Transport

Corporation Vs. Mhd. Yousuf Mya [(1997) 2 SCC 699]

stated that the word 'offence’ generally inplies infringement
of a public duty, as distinguished frommere private rights
puni shabl e under crimnal |aw. In Brown v. Allweather
Mechani cal co. [(1954) 2 B 443], it was described as "a
failure to do sonething prescribed by a statute may be
descri bed as an of fence, though no crimnal sanction''s

i nposed but merely a pecuniary sanction recoverable as a
civil debt." The expression 'offence’ as defined in Section
3(38) of the General C auses Act neans an act or omi ssion
nmade puni shable by any law for the tinme being in force.

" Puni shabl e’ as noticed by this Court in Sube Singh & O's.
Vs. State of Haryana & Ors. [(1989) 1 SCC 235] is

ordinarily defined as deserving of, or capable or liable to
puni shment. According to Concise Oxford English

Dictionary, 'punish’ neans, 'inflict a penalty on as
retribution for an offence, inflict a penalty on soneone for
(an offence)’. In the New Shorter Oxford English Dictionary

(Vol. 2, 3rd ed., reprint 1993), the neaning of punishnent is
given as, "infliction of a penalty in retribution for an
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of fence; penalty inposed to ensure application and
enforcenent of a law." Going by Black’s Law Dictionary (8th
ed.) it is, "a sanction-such as a fine, penalty, confinement,
or loss of property, right or privilege-assessed agai nst a

person who has violated the law." According to Jowitts
Dictionary of English Law Vol. 2 (2nd ed. By John Burke),
puni shnment is the penalty for transgressing the | aw. It is

significant to notice that Section 68, both in sub-Section (1)
and in sub-Section (2) uses the expression, shall be liable
to be proceeded agai nst and puni shed accordingly. There

does not appear to be any reason to confine the operation

of Section 68 only to a prosecution and to exclude its
operation froma penalty proceedi ng under Section 50 of

the Act, since the essential ingredient of both is the
contravention of the provisions of the Act. A conpany is
liable to be proceeded against under both the provisions.
Section 68 is only-a provisionindicating who all in addition
can be proceeded agai nst when the contravention is by a
conpany or who all should or can be roped in, in a
contravention by a conpany. ~Section 68 only clarifies the
nature and node of proceeding when the contravention of

any of the provisions of the Act is by a conpany, whether it
be by way of adjudication to inmpose a penalty or by way of
prosecution | eading to inprisonnent and a fine.

28. The High Court rested its decision nmainly on the
use of the expression in sub-Sections (1) and (2) of Section
68 that the officer or officers concerned shall be

"liable to be proceeded agai nst and puni shed accordingly’.
According to the Hi gh Court, the use of the expression
"puni shed" makes it apparent that Section 68 can be

avai |l ed of only when there is a crimnal prosecution for an
of fence by a conpany, where the person or persons

indicted are liable to be punished.” Hence, its application
cannot be extended to penalty proceedings. The other
reason nentioned by the H gh Court is that the provision
under Section 68 had a special task and it dealt with

of fences and prosecuti ons agai nst. any person which

i ncl udes a conpany and on conviction such a person is
liable to be inprisoned and conpany being a juristic
person, it cannot suffer inprisonment.  Then, section 68
springs into the operation to identify every person who is
liable to be punished with inprisonment for the
contravention by the conpany. However, penalty can be
saddl ed on the conpany if it has contravened any of the
provisions of the Act. Section 50 does not refer to every
person as envi saged by Section 68. As such, Section 68
cannot be availed of to indict the officials of the conpany
for the purposes of penalty. Section 50 also |ays down an
outer limt of penalty. Since the penalty can be inposed on
the conpany itself as a person contravening the provisions
of the Act, if the operation of Section 68 is extended to
penal ty proceedi ngs al so, the penalty woul d becomne

| evi abl e agai nst each person who conmes within the purview
of Section 68 of the Act and that will create a serious
anomal y.

29. There does not appear to be any reason to
confine the operation of Section 68 of the Act as was done

by the High Court. Merely because the expression

"puni shed” is used, it does not nmean that it is confined to a
prosecution under Section 56 of the Act, since the el enent
that attracts the inposition of penalty and the prosecution
is the same, nanely, the contravention of any of the

provi sions of the Act. Moreover, there is nothing in the Act
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whi ch confines the expression 'punished only to a

puni shnment for a crimnal prosecution. An inmposition of a
penalty can also be a punishnent. The second part of the
reasoni ng appears to be self-contradictory. |If a person

i ncl udes a conpany, there is no reason to confine Section
68 to a prosecution only, because the conmpany as a person
is liable to be proceeded agai nst under Section 50 and
Section 56 of the Act, though in a crimnal prosecution the
puni shnent by way of inprisonnment can be inposed only

on the officer or officers of the conmpany referred to in
Section 68 of the Act. Section 68 only indicates the
manner in which a contravention by a conpany can be

dealt with and it does not show that it is confined inits
operation only to prosecutions against a conpany. It is a
general provision relating to a contraveni ng conpany,
which is to be proceeded against whether it be under
Section 50 or under Section 56 of the Act. The fact that a
fine alone can be inposed on a company in a prosecution
under Section 56 of the Act, cannot enable us to confine
the operation of Section 68 to crimnal prosecutions al one
under the Act. W see no reason to whittle down the scope
of Section 68 of the Act-.

30. It i's true that the entire penalty that may be
i nposed on adj udication, is capable of being recovered from
the conpany itself. /But that does not nean that it cannot

be recovered fromthe officer incharge of the conpany or
those who connived at or were instrunmental in the
contravention of the provisions of the Act by the conpany.
Once the ingredient of the offence is contravention of the
provi sions of the Act and the consequences flowing from

the contravention is to nake that person including a

conpany liable for penalty as well as for prosecution; there
does not appear to be any justification in confining the
scope of the Section 68 only to prosecutions under Section

56 of the Act. W have earlier indicated that use of the
expression 'offence’ in the narginal heading of Section 68 is
not indicative of the expression ' being confined to a
crimnal offence alone’ because an offence in the context of
the Act is really a contravention of any of the provisions of
the Act referred to in Section 50 and in Section 56 of the
Act .

31. Hence, the decision of the Hi gh Court calls for
nodi fication as regards the scope and applicability of

Section 68 of the Act. The appeals filed by the Union of

India are liable to be allowed to that extent.

VWRI T PETI TION NO. 165 OF 2004

32. The challenge in this Wit Petition to/'the
prosecution |l aunched against the Wit Petitioner is-on the
sane basis as the one contained in the Wit Petitions giving
rise to the Civil Appeal Nos. 1748, 1749 and 1750 of 1999.

For the reasons set out by us in the earlier paragraphs, this
Wit Petition has only to be disnissed. bviously, it would
be open to the Wit Petitioner to raise all avail able defences
before the concerned Crimnal Court.

CRI M NAL APPEAL NO. 684 OF 2005

33. Thi s appeal chall enges the decision of the High
Court of Andhra Pradesh refusing to interfere with an order

of the Special Judge of Economic O fences at Hyderabad

refusing to discharge the appellant. The argunment before

the H gh Court was that the prosecution contenplated by

Section 56 of the Act could take place only if an adverse
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finding is recorded by the Adjudicating Oficer in the
proceedi ngs under Section 51 of the Act and that no crine

or offence can be said to have been conmmtted by the
appel | ant unl ess the proceedi ngs under Section 51 of the

Act culmnates in a finding adverse to him The H gh Court
rejected this contention. |In view of our conclusions
recorded earlier, the said argunent which is reiterated
before us in support of this appeal, has only to be rejected.
The order of the Hi gh Court does not call for interference
and this appeal deserves to be dismi ssed.

CRI M NAL APPEAL NCS. 847 AND 848 OF 2004

34. The accused has filed these appeal s chall engi ng
the orders of the Hi gh Court of Delhi. Crimnal Appeal No.
847 of 2004 is filed by the accused chall engi ng the deci sion
di sm ssing an application filed by the appellant under
Section 482 of the Code of Crimnal Procedure, by follow ng
the decision of this Court in Santram Paper MIls Vs.
Col I ector 'of Central Excise, Ahnedabad [(1998) 8 SCC

335] and taking the view that an adjudication proceeding is
i ndependent_of the crimnal liability under the Act. The
contention of the appellant was that since in the

adj udi cati on proceedi ngs no penalty was inposed and

there was no finding of personal involvement of the
appel | ant, the prosecution had also to be quashed. W

have held that the two proceedi ngs are independent of each
other and the finding on the adjudication is not conclusive
on a prosecution under the Act. Hence, the Hgh Court

was fully justified in refusing to quash the proceedings on
the ground put forward by the appellant. There is no merit
in Crimnal Appeal No. 847 of 2004.

35. The appellant, after the petition under Section
482 of the Code of Criminal Procedure was dism ssed,

purported to file another Wit Petition challenging the vires
of Section 140 (1) of the Customs Act. He also sought a

stay of further proceedi ngs before the Additional Chief

Met ropol i tan Magi strate, New Del hi based on the conpl ai nt

filed by the Enforcement Oficer. The Division Bench after
taking note of the earlier proceedings declined to stay the
proceedi ngs. That order is challenged in this appeal

36. W see no reason to interfere with the interim
order passed by the H gh Court in view of our conclusions

as above. Even otherw se, the H gh Court has exercised its

di scretion properly in refusing to grant a stay of further
proceedi ngs and there is no reason to interfere with that
order. Crimnal proceedings of this nature cannot be

all owed to be del ayed unduly. This appeal alsois liable to
be di smi ssed.

37. In the result, WP.(Crl.) 165 of 2004 and al
appeal s other than Civil Appeal Nos. 1751 and 1944 of

1999 are dismissed. CGvil Appeal Nos. 1751 and 1944 of

1999 are all owed by vacating the finding of the H gh Court
of Bonbay that Section 68 of FERA is confined inits
operation only to prosecutions under Section 56 of the Act.
The parties are directed to suffer their costs in all the
appeal s.




