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Mul | aperiyar reservoir is surrounded by high hills
on all sides with forest and is a sheltered reservoir. The
orientation of the damis such that the direction of wnd
in the south west nonsoon woul d be away from-the dam
It is said that for past 100 years, Tami| Nadu Gover nnent
O ficers have been approaching the reservoir during the
fl ood season only from Thekkady side in a boat and have
not noticed any significant wave action
The main question to be determi ned in these
matters is about the safety of the damif the water level is
rai sed beyond its present level of 136 ft. To determne
the question, we may first narrate factual background.

An agreenment dated 29th Cctober, 1886 was entered
i nto between the Maharaja of Travancore and the
Secretary of State for India in Council whereunder about
8000 acres of |and was |eased for execution and

preservation of irrigation works called 'Periyar Project’. In
pursuance of the said agreement, a water reservoir was
constructed across Periyar river during 1887-1895. It is

known as Ml | aperiyar Dam consisting of nmamin dam
baby dam and other ancillary works.

The salient features of the damas nentioned in the
agreenment are as follows :

"Type of Dam Masonry Dam
Length of the mmin dam 1200 ft. (365.76 nt.)
Top of the dam 155 ft./(47.24 nt.)
Top of solid parapet 158 ft. (48.16 nt.)
Maxi mum hei ght of dam
(from deepest foundation) 176 ft. (53.64 nt.)
FRL (Full Reservoir Level) 152 ft. (46.33 nt.)
MAL ( Desi gn) 155 ft. (47.24 nt.)
Crest level of spillway 136 ft. (41.45 nt.)
Maxi mum wat er | evel reached 154.80 ft. (47.18m)
During floods (till date) on 03.01. 43
Spi |l |l way capacity 10 vents of 36’ x 16’
(10.97 m x 4.88 m)
St orage Capacity (gross) 443.23 mcu. m
(15.662 TMC. ft)
Li ve capacity 299.13 mcu. m
(10.563 TMO)
Irrigation benefit in Tam| Nadu 68558 ha.

(169408. 68 acres)
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Length of Baby dam 240 ft.(73.15 m.)"

In the past, reservoir was filled up to full level of 152
ft. as per the agreement. The agreenent was nodified in
the year 1970. The State of Tami| Nadu was allowed to
generate electricity fromthe project and it surrendered
fishing rights in the | easehold Iand in favour of State of
Kerala. It also agreed to pay annually a sumspecified in
the agreenment to the State of Kerala. The Governnent of
Keral a was al so granted right of fishing over and upon
the waters, tanks and ponds in the | and and agreed that
the principal deed and all the conditions shall remain
intact without affecting in any way the irrigation and
power right of the Government of Tami| Nadu

According to the petitioner, there was | eakage in the
gal lery of the dam which affected its security and
therefore, the water |evel was stopped at 136 feet. In view
of such situation, the Central Water Comm ssion (CWO)

i nspected the dam held neetings with representatives of
both the States of Kerala and Tam | Nadu for considering
ways and neans to strengthen the Millaperiyar Dam At

the nmeeting, certain decisions were taken for the purpose
of ensuring security and safety of reservoir and by taking
several necessary nmeasures. Three types of neasures

were envi saged, nanely, (i) energency neasures, (ii)

m ddl e term nmeasures, and (iii) long term neasures. The
progress of inplenmentation of nmeasures was also

reviewed in the neetings held in 1980, 1983, 1996 and
1997. In this light, it is clainmed that water Ievel cannot
be raised fromits present |evel of 136 feet:

In view of apprehension expressed in the light of
| eakage, in the year 1979 the water |evel was allowed
upto 136 ft. instead of 152 ft. After thorough study and
considering all aspects, the CWC felt that certain steps
were required to be taken i mediately and both the
States of Tam | Nadu and Kerala ought to cooperate. On
taki ng those steps, water would be allowed to be filled
upto 142 feet. Sone other steps were al so suggested for
allowing the water to be filled in at the full |evel of 152
feet. The State of Kerala expressed reservations agai nst
the report submitted by COAC and according to a dissent
note, appended by the representative of the State of
Kerala, the water |evel could not be allowed to be raised
beyond 136 feet.

For the present, the only question is whether water
| evel can be allowed to be increased to 142 feet or not.

The State of Kerala has filed an affidavit justifying
its stand of not allow ng raising of water |level from 136
feet. According to it, the life of the damwas said to be 50
years fromthe date of construction. Since it had
conpl eted nore than 100 years, it had served the usefu
life. It was, therefore, dangerous to allow raising of water
| evel beyond 136 feet. It was also stated that if sonething
happens to the dam serious consequences coul d ensue
and three adjoining districts could be conpletely w ped
out and destroyed. It was also the stand of the State that
the dam was constructed at a tinme when the design and
construction techniques were in infancy. There was no
testing | aboratory to get accurate and detailed tests of
construction materials. The stress and ot her el enents
were observed in the damright fromthe initial filling and
remai ned there in spite of remedi al neasures taken out.

Mor eover, there were frequent trenors occurring in that
area and in case of an earthquake, it could result in
serious calanmities and total destruction of |ife and
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property. It was also alleged that the technical officials of
CWC had submitted the report wthout effective

participation of the technicians fromKerala and view

poi nts of Kerala had not been considered at all. According
to the State, CWC al so could not be considered as the

hi ghest technical body in the country for giving technica
advi ce and the decision taken by CAC wi t hout

consul tation of State of Kerala, was not binding on the
State.

On the other hand, the State of Tami| Nadu said
that the apprehension voiced by the State of Kerala was
totally ill-founded, baseless and incorrect and based on
nere fignment of imagination. OCWAC was the highest
technical authority with the required expertise on the
subject. It had inspected the damin detail and found
various allegations as incorrect and baseless. It also
stated that an expert committee was constituted in
pur suance of an order passed by this Court and a report
was submtted in the year 2001. As per the report,
wat er | evel deserves to be allowed to be raised upto 142
feet as an interimmeasure on taking certain steps and
after execution of the strengthening nmeasure in respect of
Baby Dam earthen bund and on conpl eti on of remaining
portion, the water l'evel could be allowed to be restored at
FRL i.e. 152 feet. Unfortunately, however, the State of
Keral a did not cooperate and did not al low increase of
wat er | evel even upto 142 feet. It was stated that the
conmittee consisting of experts considered the question
and thereafter various recomendations were made and
actions were suggested. It was, therefore, not open to the
State of Kerala to refuse to cooperate and not to accept
the suggestions and the recomendati ons of CWC
According to the State of Tami| Nadu, its prayer for
raising water level upto 142 feet at theinitial stage and
152 feet at the final stage deserves to be accepted. A
Conmittee was constituted with terns of reference as
under
"(a) To study the safety of Milla Periyar
Dam | ocated on Periyar river in
Kerala with respect to the
strengt heni ng of dam carried out by
the Govt. of Tam| Nadu in
accordance with the strengthening
neasures suggested by CAC and to
report/advise the Hon' bl e M nister of
Wat er Resources on the safety of the
dam

(b). To advise the Hon' ble M nister of
Wat er Resources regardi ng raising of
water level in Milla Periyar reservoir
beyond 136 ft. (41.45 m) as a result

of strengthening of the damand its
safety as at (a) above

The Conmittee will visit the
damto have first hand information
and to assess the safety aspects of
the dam It will hold discussions
with Secretary, Irrigation of the
Kerala Govt. as well as Secretary,
PWD, Govt. of Tami| Nadu with
respect to safety of the dam and
other related issues."
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According to the State of Tami| Nadu, the Commttee
after inspecting the dam and after hol di ng di scussi ons
with the officials of the two States, submitted its interim
report wherein recommendati ons were nade as under

"1. The Tam | Nadu PWD Depart nent
shoul d i medi ately test the

masonry of the Baby damto find out
the pernmissible tensile strength that
can be adopted for the linme surkhy
nortar used in the construction of
Baby dam Central Soil and

Mat eri al s Research Station (CSMRS),
Government of India, New Delhi,
shoul d carry out these tests.

CSMRS are specialist in carrying out
geophysi cal and core tests and have
a good reputation. These tests
shoul d be carried out in the
presence of ‘the representatives of
Tam | Nadu PWD, Irrigation

Depart ment, CGovernnent of Kerala
and CAC. The results of these tests
shoul d be made available to the
Conmittee by end of Novenber,

2000. The Governnent’ of Keral a
should pernmit Tami| Nadu PW &
CSMRS to carry out these tests

wi t hout any hi ndrance.

2. Core sanpl es of Baby dam shall al so
be extracted and tested by CSMRS,

New Del hi, at the upstream and

downstream faces of the dam These

results may be used to devel op co-

rel ati on between the actual tests and

the results obtained by geophysica

testing.

3. The strengtheni ng nmeasures
pertaining to the Baby dam and the
eart hen bund as al ready suggested
by the CAC and fornul ated by the
Government of Tami| Nadu shoul d

be carried out at the earliest.
CGovernment of Kerala is requested
to allow the execution of

strengt heni ng neasures of the Baby
dam and earthen bund i medi ately.

4. Rai sing of water |evel beyond 136 ft.
(41.45 n) will be decided after

obtaining the tensile and

conpressive strength of the masonry

of the Baby dam"

The final report of the commttee shows that certain
nore steps were required to be taken before raising of
reservoir |level upto FLRi.e. 152 feet and those
recomrendati ons are
"1, The strengtheni ng nmeasures
pertaining to Baby dam and the
earthen bund, as already suggested
by CWC and formul ated by the
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Gover nment of Tam | Nadu, should
be carried out at the earliest.

2. Governnment of Kerala should all ow
the execution of strengthening

nmeasures of Baby dam earthen

bund and the remai ning portion of

about 20 m of parapet wall on the

main Mulla Periyar Dam upto EL

160 ft. (48.77 m) inmediately.

3. QW will finalise the
instrumentation for installation at
the main dam |In addition
instruments will be installed during
st rengt heni ng of Baby dam

i ncl udi ng the earthen bund, so that
nmoni toring of the health of Milla
Periyar dam Baby dam and eart hen
bund can ‘be done on a continuous
basi s.

4. The water level in the Milla Periyar
reservoir be raised to alevel where
the tensile stress/in the Baby dam
does not exceed 2.85 t/n2 (as
suggested by Shri Paraneswar an

Nai r, Kerala representative)
especially in condition E (ful
reservoir |evel wth earthquake) as
per BI'S Code | S 6512-1984 wi th ah=
0.12 g and anal ysis as per cl ause
Nos. 3.4.2.3 and 7.3.1 of BIS Code
1893-1984.

5. The Conmittee Menbers di scussed
the issue of raising of water |eve
above EL 136.00 ft. (41.45 m after
studying the analysis of safety of
Baby dam Prof. A

Mohanakri shnan, Menber of Tam |

Nadu Government, opined in the

light of para 4 that the water |eve
shoul d be raised upto at |east EL
143.00 ft. (43.59 m) as the tensile
stresses are within the permissible
l[imts. Shri MK Paraneswaran
Nai r, Menber of Kerala Gover nnment
did not agree to raise the water |eve
above EL 136.00 ft. (41.45 m.
However, the Conmittee after
detail ed deliberations, has opined
that the water level in the Milla
Periyar reservoir be raised to EL
142.00 ft. (43.28 m which will not
endanger the safety of the Main

dam including spillway, Baby dam
and earthen bund. The abstracts of
the calculations for stress anal ysis
are encl osed as Annex. XX

6. This raising of reservoir level upto a
| evel where the tensile stress does

not exceed 2.85 t/nR during the

eart hquake condition is an interim
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nmeasure and further raising of water
level to the FRL EL 152.00 ft. (46.33
m [original design FRL of the Miulla
Periyar Reservoir] be studied after
the strengtheni ng measures on Baby
dam are carried out and conpleted.”

The State of Kerala continued to resist raising of
water level. The objections raised by the representative
of State of Kerala were considered by the Expert
Conmittee and taking into account the matter in its
entirety and keeping in view the safety of dam certain
suggestions were nmade. It required the State of Tam |
Nadu to take those steps. The Expert Conmittee stated
that it was equally obligatory on the part of State of
Kerala to act in accordance with the suggestions and
recomendati ons made by the CAC and that the State of
Keral a cannot refuse to cooperate on the ground that
rai sing of water |evel would cause serious problemin
spite of the report of the Expert Committee and
reconmmendati ons and deci sion by CAC
In the wit petition filed by Millaperiyar
Envi ronnental Protection Forum various prayers have
been nade. They have, inter alia, prayed that
agreenments of 1886 /and 1970 be declared as null and
void and consequential relief be granted and al so that
Section 108 of the States Re-organisation Act, 1956, be
declared ultra vires and unconstitutional as it
encroaches upon | egislative donmain of the State
Legi sl ature under Entry 17 of List Il of the Seventh
Schedul e of the Constitution of India.
The petitioner has al so rai sed objection about the
legality of the agreement between the Maharaja of
Travancore and the Governor Ceneral. It is claimed that
the agreement was entered into in 'unholy haste and
virtually it was thrust upon and the Maharaja was forced
to accept it. It was also submtted that under Section 108
of the States Re-organi zati on Act, any agreenment or
arrangenent entered into by Central Governnment and
one or nore existing States relating to the right to receive
and utilize water can continue to remain in force subject
to certain adaptations and nodifications as may be
agreed upon between the successor States. Since there
was no such agreenment after Novenber 1, 1957, the
agreenment woul d not continue to remain in force. 1t also
pl eaded that the agreenments are not covered by Entry 56
of List | of Seventh Schedul e of the Constitution of India
and hence Parliament has no power to make any law in
respect thereof.
On the other hand, the State of Taml Nadu seeks
directions for raising of water level to 142 ft. and later,
after strengthening, to its full level of 152 ft. On Section
108 of the States Reorgani sation Act, the stand taken by
the State of Tami| Nadu is that this Section, in pith and
subst ance, deals with "continuance of agreenents and
arrangenents relating to certain irrigation, power or
mul ti purpose projects"” and it figures in the Act under
whi ch the present State of Kerala was forned.

According to the State of Tami| Nadu, the Act was
not an enactnment made in exercise of Parlianment’s
| egi sl ati ve power under Entry 56 of List I, but was an
enact ment covered by Articles 3 & 4 of the Constitution
of India which provides for formation of new States and
maki ng of suppl enental, incidental and consequentia
provi sions. The pre-existing contractual obligation was
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reasserted and reaffirmed by the State of Kerala after its
formati on by signing fresh agreements in 1970. It is also
urged that the Lists in Schedul e Seven have no
applicability as the point in issue is governed by Articles
3 & 4 of the Constitution of India.

Anot her contention urged for the petitioner is that

inthe light of |ater devel opnment of |aw, the agreenent of
1886 stands frustrated. It was subnitted that the |ease

| and was decl ared as reserve forest in the year 1899 by
the erstwhile State of Travancore under the Travancore
Forest Act. The notification remained in force under sub-
section (3) of Section 85 of the Kerala Forest Act, 1961
In 1934, Periyar WIldlife Sanctuary had been decl ared as

a 'sanctuary’ covering the grassy area, marshy areas,
swanps of Ml | aperiyar Dam whi ch was expanded to 777

sq. kms. under the WI1d Life Protection Act, 1972. Taking
into account its inportance as a well known habitat of
tigers which is a highly endangered species, the

sanct uary has been decl ared as "Periyar Tiger Reserve" in
1978 under the special nanagenent progranme known

as 'Project Tiger'. It was said to be the ol dest sanctuary
in the State of Kerala which played a very inportant role
in bio-diversity conservation in Wstern Ghats.

I nternational Union for Conservation of Nature and

Nat ural Resources (l1UCN) has declared it as a bio-

di versity hot spot. /According to the petitioner, the forest
l and i mmedi ately above the present maxi nrum water |eve

at 136 feet has special significance from bio-diversity
point of view as it conprises different types of habitats
i ke grassy areas, marshy areas, swanps and areas

covered with trees. These are the prine habitats used by
nost of the wild aninmals especially |arger herbivores,
carni vores and anphi bi ans. The birds l'i ke darter and
cornorants nest on the tree stunps which 'stand out
distributed in the reservoir. Raising of water |evel would
subnmerge these stunps and upset the nesting and
reproduction of birds. The subrergence of the forest

above 136 ft. would adversely affect the bio-diversity
therein and in the neighbouring forests both in ternmns of
flora and fauna. Further, it is urged that raising of water
| evel would al so seriously affect the ecol ogy and econony
of the State of Kerala. Having regard to these

devel opnents, the State of Tam| Nadu is not entitledto

i ncrease the water |evel.

According to the State of Tami| Nadu, Periyar

Project was conpleted in the year 1895. The Decl arati on

of area as Reserved Forest was made in 1899. MNbreover,

the decl aration has not adversely affected the interest of
the petitioner or the State of Kerala. According to the
State of Tami| Nadu, the provisions of Kerala Forest Act,
1961 and the WIld Life Protection Act, 1972 have no
applicability to the case in hand. It is also urged that
rai sing of water level in any case woul d not adversely
affect the natural environment. Further, according to the
State of Tam | Nadu, the subnergence of |and due to

rai sing of water level from 136 feet to the designated FRL
152 feet would cover only 11.2 sqg. kns. The percentage

of area that gets submerged is only 1.44%of the tota

area which is very nmeager. It was al so asserted that the

rai sing of water level will not affect Wldlife habitat, on
the contrary it would inprove the Wldlife habitat. The
restoration of water level will in no way affect the flora

and fauna as alleged nor affect the nesting and
reproduction of birds. H gher water level will facilitate
better environment for flora and fauna to flourish better.
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It will lead to devel opment of new flora and fauna and

will also act as resting place for mgratory birds and
nunber of rare species of birds. The increase of water

level in the reservoir will also increase tourist attraction
and generate more funds for the State of Kerala and al so
result in increase of aquatic life and since the fishery
rights are with the State of Kerala, it will enable the said
State to generate nore funds.

In the aforesai d background, the questions that

arise for deternination are these:

1. VWet her Section 108 of the States Reorgani sation
Act, 1956 is unconstitutional?
2. Whet her the jurisdiction of this Court is barred in

view of Article 262 read with Section 11 of the
Inter-State Water Disputes Act, 19567

3. Whet her Article 363 of the Constitution bars the
jurisdiction of this Court?

4. Whet her di sputes are liable to be referred to
Arbitration?

5. Whet her the raising of water |evel of the reservoir
from136 ft. to 142 ft. would result in jeopardising

the safety of the peopl e and al so degradati on of

envi ronnent ?

1. RE : Validity of Section 108 of the States
Reor gani sati on Act, 1956 ( For short 'the Act’).

The contention urged is that the subject matter of
water is covered by Entry 17 of the State List under the
Sevent h Schedul e of the Constitution and, therefore,
Section 108 which, inter alia, provides-that any
agreement or arrangenent entered into between the
Central Covernment and one or nore existing States or
between two or nore existing States relating to
di stribution of benefits, such as the right to receive and
utilise water or electric power, to be derived as a 'result of
the execution of such project, which was subsisting
i medi ately before the appoi nted day shall continue in
force, would be outside the |egislative conpetence of the
Parliament for the sanme does not fall in List |I of Seventh
Schedule, it falls in List-11. The Act was enacted to
provide for the reorganisation of the States of |ndiaand
for matters connected therewith as stipulated by Article 3
of the Constitution. The said Article, inter alia, provides
that the Parliament may by | aw forma new State by
separation of territory fromany State or by uniting two or
nore States or parts of States or by uniting any territory
to a part of any State. Article 4, inter alia, provides that
any law referred to in Article 2 or 3 shall contain such
provi sions for the anmendnment of the First Schedul e and
the Fourth Schedul e of the Constitution as may be
necessary to give effect to the provisions of the | aw and
may al so contain such supplenental, incidental and
consequential provisions as Parlianent may deem
necessary. The creation of new States by altering
territories and boundaries of existing States is within the
excl usive domain of Parliament. The |aw naking power
under Articles 3 and 4 is paranount and i s not subjected
to nor fettered by Article 246 and Lists Il and Il of the
Seventh Schedule. The Constitution confers suprene
and excl usive power on Parlianment under Articles 3 and
4 so that while creating new States by reorgani sation, the
Parliament may enact provisions for dividing | and, water
and other resources; distribute the assets and liabilities
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of predecessor States anobngst the new States; nake

provi sions for contracts and other legal rights and
obligations. The constitutional validity of |aw made

under Articles 3 and 4 cannot be questioned on ground

of lack of legislative conpetence with reference to the
lists of Seventh Schedule. The new State owes its very

exi stence to the |aw nade by the Parliament. It would be

i ncongruous to say that the provision in an Act which
gives birth to a State is ultra vires a legislative entry
which the State nay operate after it has conme into

exi stence. The power of the State to enact laws in List 11
of Seventh Schedul e are subject to Parlianentary

| egi sl ation under Articles 3 and 4. The State cannot
claimto have | egislative powers over such waters which
are the subject of Inter-State agreenent which is
continued by a Parliamentary enactnment, namely, the

States Organisation Act, enacted under Articles 3 and 4

of the Constitution of India. The effect of Section 108 is
that the agreenent between the predecessor States

relating toirrigati on and power generation etc. would
continue.  _There is a statutory recognition of the
contractual rights and liabilities of the new States which
cannot be affected unilaterally by any of the party States
either by legislation or executive action. The power of
Parlianment to nmake /|l awunder Articles 3 and 4 is plenary
and traverse over all |egislative subjects as are necessary
for effectuating a proper reorgani sation of the States. W
are unabl e to accept ‘the contention as to invalidity of
Section 108 of the Act.

2. RE : Whet her -t he jurisdiction of this Court is
barred in view of Article 262 read with

Section 11 of the Inter-State Water

Di sputes Act, 19567

Article 262 provides that Parlianment may by | aw
provide for the adjudication of any dispute or conplaint
with respect to the use, distribution or control of 'the
waters of, or in, any inter-State river or river valley. The
jurisdiction of the Courts in respect of any dispute or
conplaint referred to in Article 262(1), can be barred by
Parliament by making law. The Inter-State Water
Di sputes Act, 1956 was enacted by Parliament in
exerci se of power under Article 262 of the Constitution.
Section 11 of the said Act excludes the jurisdiction of
Supreme Court in respect of a water dispute referred to
the Tribunal. Section 2(c) of this Act defines ’'water
dispute’. It, inter alia, means a dispute as to the use,

di stribution or control of the waters of, or as to the
interpretation or inplenentation of agreenent of such
wat er s.

In the present case, however, the dispute is not the
one contenplated by Section 2(c) of the Act. Dispute
bet ween Tam | Nadu and Kerala is not a 'water dispute’.

The right of Tam | Nadu to divert water from Peryar

reservoir to Tam | Nadu for integrated purpose of

irrigation or to use the water to generate power or for

other uses is not in dispute. The dispute is also not

about the | ease granted to Tami| Nadu in the year 1886

or about suppl enentary agreenents of 1970. It is also

not in dispute that the dam al ways had and still stands

at the height of 155 ft. and its design of full water level is
152 ft. There was al so no dispute as to the water level till
the year 1979. In 1979, the water |evel was brought

down to 136 ft. to facilitate State of Tami| Nadu to

carryout certain strengtheni ng measures suggested by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

Central Water Comm ssion (CWC). The main issue now

is about the safety of the damon increase of the water
level to 142 ft. For deternmining this issue, neither Article
262 of the Constitution of India nor the provisions of the
Inter-State Water Dispute Act, 1956 have any
applicability. There is no substance in the contention
that Article 262 read with Section 11 of the Inter-State
Water Disputes Act bars the jurisdiction of the court in
regard to nature of disputes between the two States.

3. RE : Whet her Article 363 of the Constitution
bars the jurisdiction of this Court?

The jurisdiction of the courts in respect of dispute
arising out of any provision of a treaty, agreenent,
covenant, engagenent, sanad or other simlar instrunent
entered into or executed before the conmencenment of the
Constitution is barred in respect of matters and in the
manner provided in Article 363 of the Constitution of
India. The nmain reason for ouster of jurisdiction of
courts as provided in Article 363 was to nake certain
cl ass of agreenents non-justiciable and to prevent the
Indian Rulers fromresiling fromsuch agreements
because that woul d have affected the integrity of India.
The agreenent of the present nature would not cone
within the purview of Article 363. This Article has no
applicability to ordinary agreenments such as | ease
agreements, agreenents for use of land and water,
construction works. « These are wholly non-political in
nature. The present dispute is not in respect of a right
accruing or a liability or obligation arising under any
provi sion of the Constitution {see Madhav Rao Sci ndi a
v. Union of India [(1971) 3 SCR 9]}

The contention also runs counter-to Section 108 of
the States Reorgani sati on Act, which expressly continues
the agreement. There is, thus, no merit in this objection
as wel | .

4, RE : Wet her di sputes are liable to be referred to
Arbitration?

It is contended that the | ease deed dated 29th
Cct ober, 1886 provides that whenever any dispute or
guestion arises between the Lessor and the Lessee
touchi ng upon the rights, duties or liabilities of either
party, it shall be referred to two arbitrators and then to
an unpire if they differ. This clause was amended in
suppl enentary agreenent dated 29th May, 1970.  Relvying
on the arbitration agreenment, the contention urged on
behal f of State of Kerala is that the parties should be
directed to resort to alternate renmedy of arbitrati on and
di scretionary relief in these petitions may not be granted
to State of Tami| Nadu. There is no substance in this
contention as well. The present dispute is not about the
rights, duties and obligations or interpretation of any
part of the agreenment. As already noted, the controversy
herein is whether the water level in the reservoir can
presently be increased to 142 ft. having regard to the
safety of the dam The full water level was 152 ft. It was
reduced to 136 ft. in 1979. The aspect of increase of
water |evel is dependant upon the safety of the dam after
strengt heni ng steps have been taken. This aspect has
been exam ned by experts.
5. Re : Whether the raising of water |evel of the
reservoir from136 ft. to 142 ft. would result in
jeopardi sing the safety of the people and al so
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degradati on of environnent?

Opposi ng the increase of water |evel, the contention

urged is that it would result in a larger area coming in
submer gence which is not perm ssible w thout conplying
with the mandatory provisions of the Forest

(Conservation) Act, 1980 and the Wld Life (Protection)
Act, 1972.

Rel i ance has been placed on Section 26A of the Wld

Life (Protection) Act which stipulates that the boundaries
of a sanctuary shall not be altered except on a
recomendati on of the National Board constituted under
Section 5-A of the Act. 'The total area of the sanctuary is
about 777 square kil oneters. The | eased area of about
8,000 acres is a part of the total area. By raising the
wat er | evel, the boundaries of the sanctuary do not get
altered. The total area of the sanctuary remains 777
square kilometers. Further, Section 2(17) of the Act,

whi ch defines1and includes canals, creeks and ot her

wat er channel s, reservoirs, rivers, streans and | akes,
whet her artificial or natural, marshes and wetl ands and

al so includes boulders and rocks. It cannot be said that
forest or wildlife would be affected by carrying out
strengt heni ng works ‘and increase of the water level. On

the facts and circunstances of the case, the

strengt heni ng work of existing damin the forest cannot

be described as a non-forestry activity so as to attract
Section 2 of the Forest (Conservation) Act, 1980,

requiring prior approval of Union of India.

As already noticed, it was only in 1979 that the

wat er | evel was brought down to 136 ft from 152 ft. The
increase of water level will not affect the flora and fauna.
In fact, the reports placed on record showthat there wll
be inprovenent in the environment. It is on record that
the fauna, particularly, elephant herds and the tigers wll
be happi er when the water level slowy rises to touch the
forest line. |In nature, all birds and animals | ove water
spread and exhibit their exuberant pleasure with heavy
rains filling the reservoir resulting in |ot of greenery and
ecol ogi cal environnment around. The Expert Committee

has reported that it will be beneficial for the Wldlife in
the surrounding area as it will increase the carrying
capacity for wildlife like el ephants, ungulates and in turn
tigers. The apprehension regardi ng adverse inpact on

envi ronnent and ecol ogy have been found by the experts

to be unfounded. We are also unable to accept the
contention that the inmpact on environments has not been
exam ned. Report dated 28th January, 2003 states that
there is no adverse inpact on the environment.

Simlarly, the report dated 21st April, 2003 is also to the
simlar effect. |It, inter alia, states that

"The nmost productive habitats in

terns of forage availability to

ungul ates and el ephants are these

vayals. This habitat is of even greater

significance to wildlife since the green

flush of protein rich grasses appears at

a tinme when nutritive quality of forest

forage is lowest. This is so since water

is likely to be released fromthe Dam

during the dry nonths for irrigation

Thus, this nutrient rich biomass is

critical for maintaining condition of

her bi vores and their popul ati ons during

the pinch period.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

If the | owest water |evel even
after increasing the water capacity of
the damis naintai ned at the current
| evel , then the increased high water
table will make nore area avail able as
Vayal s, effectively adding sone nore
area to the existing Vayals, thereby
i ncreasing the carrying capacity of the
reserve for ungul ates, elephants and in
turn of tigers.

In this view, we find no substance in the contention
that there will be adverse effect on environnent.
Regardi ng the issue as to the safety of the dam on
water |evel being raised to 142 ft. fromthe present |eve
of 136 ft, the various reports have exam ned the safety
angle in depth including the viewoint of earthquake
resi stance. The apprehensi ons have been found to be
basel ess. ~ Infact, the reports suggest an obstructioni st
attitude onthe part of State of Kerala. The Expert
Conmi ttee was conpri sed of i ndependent officers.
Seism c forces as per the provisions were taken into
account and structural designs made accordingly while
carrying out strengthening neasures. The final report of
the Conmittee, set up by Mnistry of Water Resources,
CGovernment of India to study the water safety aspect of
the dam and raising the water |evel has exanined the
matter in detail. ‘The Chairnman of the Committee was a
Menber (D&R) of Central Water Commission, two Chief
Engi neers of Central Water Comm ssion, Director, dam
safety, Governnent of Madhya Pradesh and retired
Engi neer-in-Chief, UP besides two representatives of
Governnents of Tanmi|l Nadu and Keral a, were nenbers of
the Conmittee. All appended their signatures except the
representative of the Keral a Governnent. The sunmary
of results of stability analysis of ‘Millaperiyar Baby Dam
contai ns note which shows that the pernmissible tensile
strength was masonry as per the specifications
nmentioned therein based on test conducted by CSVRS
Del hi on the tine and agreed by all Comittee menbers
i ncluding the Kerala representative in the neeting of the
Conmittee held on 9-10th February, 2001. It also shows
the various strengtheni ng neasures suggested by CWC
havi ng been conpl eted by Tanm | Nadu PWD on the dam
i ncl udi ng providing of RCC backing to the dam The
report al so suggests that the parapet wall of the baby
dam and mai n dam have been raised to 160 ft. (48.77
nt.) except for a 20 nt. stretch on the main damdue to
deni al of perm ssion by the Governnent of Kerala. Sone
ot her works as stated therein were not allowed to be
carried on by the State of Kerala. The report of OAC
after inspection of main dam the galleries, baby dam
eart hen bund and spillway, concludes that the damis
safe and no excessive seepage is seen and that
Mul | aperiyar dam has been recently strengthened. There
are no visible cracks that have occurred in the body of
the dam and seepage neasurenents indicate no cracks
in the upstream side of the dam CQur attention has also
been drawn to various docunents and draw ngs
i ncludi ng cross-sections of the Periyar damto
denonstrate the strengthening neasures. Further, it is
pertinent to note that the damimediately in line after
Mul | aperiyar damis Idukki dam It is the case of State of
Keral a that despite the 'copious rain’, the Idukki reservoir
is not filled to its capacity, while the capacity of reservoir
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is 70.500 TMC, it was filled only to the extent of 57.365
TMC. This also shows that assumi ng the worst happens,

nore than 11 TMC water woul d be taken by | dukki dam

The Deputy Director, Dam Safety, Monitoring Directorate,
Central Water Comm ssion, Mnistry of Water Resources

in affidavit of April 2004 has, inter alia, sated that during
the recent earthquake nmentioned by Keral a Gover nment

inits affidavit, no danage to the dam was reported by

CWC officers who inspected the dam The experts having
reported about the safety of the dam and the Keral a
CGovernmrent havi ng adopted an obstructioni st approach

cannot now be permtted to take shelter under the plea

that these are disputed questions of fact. There is no
report to suggest that the safety of the dam woul d be
jeopardized if the water level is raised for the present to
142 ft. The report is to the contrary.

Regarding raising the water level to 152 ft., the
stage has still not reached. At present, that is not the
prayer of the State of Tami|l Nadu.  In this regard, at this
stage, the only prayer of the State of Tam| Nadu is that
State of Kerala be directed not to obstruct it in carrying
out strengtheni ng neasures, as suggested by CWC. W
see no reason for the State of Kerala to cause any
obstructi on.

Under the aforesaid circunstances, we pernmt State

of Tam | Nadu to carry out further strengthening

neasures as suggested by CAC and hope that State of
Keral a woul d cooperate in the matter.  The State of
Kerala and its officers are restrained from causi ng any
obstruction. After the strengthening work is conplete to
the satisfaction of the CAC, independent experts would
exam ne the safety angle before the water level is
permtted to be raised to 152 ft.

The wit petition and the connected matters are
di sposed of by permitting the water |evel of the
Mul | aperiyar dam being raised to 142 ft. and by
permtting the further strengthening of the dam as
af or esai d.




