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The State of Haryana is in appeal before us froma judgnent and
order dated 19:08.1998 of ~the H gh Court of Punjab and Haryana in
Crimnal Appeal No.715 of 1996 allowi ng the appeal preferred by the
respondent herein froma judgnment of conviction and sentence dated
05. 08. 1996 passed by the learned Additional and Sessions Judge in Sessions
Case No. 37 and Sessions Trial No.118 of 1994 under Sections 20 of the
Narcoti ¢ Drugs and Psychotropi ¢ Substances Act (for short, "the Act’).

The prosecution case agai nst the respondent was as under

On 15.11.1993 when a police party, conprising of Sub-Inspector
Dunger Singh, Constabl e Randhir Singh, Head Constabl e Onkar, Constable
Ured Si ngh and Head Constabl e Om Prakash, were proceedi ng from Bam a
to Cl A staff Bhiwani and reached the poi nt -on Rohtak-Bhi wani Road near
Sanjeev M Col |l ege, the respondent was seen coning fromthe opposite
direction, i.e., fromthe side of Bhiwani on foot, holding a plastic bag of
white colour. Having seen them the respondent allegedly turned towards
his left side on the road as a result whereof a suspicion as regard his conduct
arose in their mnd. The respondent was, thereafter, taken into custody. A
noti ce was all egedly served on the respondent by the Sub Inspector to the
ef fect "you (accused) have sonme contraband in your possession and your
search is to be effected in the presence of a gazetted police officer or a
magi strate”, if he so desired. The respondent is saidto have had no
objection if the search was conducted in presence of ‘a gazetted officer or a
nagi strate available at the spot. An intimation was thereafter sent to the
DSP, Headquarters, Bhiwani who reached the spot along with his staff. The
respondent was allegedly searched in his presence and on a search of the
pl asti c bag, which the respondent was carrying, a’ pipi’ containing 'charas’
wei ghing 2 kg. was found. The incharge of the police party separated 50
grans of 'charas’ by way of sanple of the seized contraband and made a
seal ed parcel thereof. Remai ni ng anmount of the seized article was said to
have been separately sealed and the entire property was taken into
possessi on wherefor a recovery nmeno. was prepared. | The respondent
accused coul d not produce any licence or permt for possession of the said
contraband articles. Therefore a 'ruga’ was sent to the police station for
registration of the case and a formal First Information Report was | odged.

On charged of possession of the said contraband article, the
respondent was put on tri al

The | earned Sessi ons Judge found the appellant to be guilty of the said
of fence and sentenced himto undergo rigorous inprisonnment for a period
of 10 years and pay a fine of Rs.1,00,000/-. The respondent filed an appea
t her eagai nst before the Hi gh Court.

Bef ore the Hi gh Court only contention which was rai sed was that the
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mandat ory provision of Section 50 of the Act had not been conplied with.
According to the respondent although the article in question was found from

a bag, it was obligatory on the part of the Dy. S.P. to bring it to his notice
that he had a right to be searched by a magistrate or a gazetted officer and he
havi ng not been inforned of his right, the judgnent of conviction and

sentence was vitiated in | aw

The High Court in its judgment proceeded on the basis that Section 50
of the Act is mandatory in character. It was held

"Reverting to the facts in hand, the notice,

Ex. PW4/ A, is very material. A close reading of this
notice only indicates that SI Dungar Singh had given the
option to the appellant by informng himthat his search
was to be conducted in the presence of a gazetted police
officer or a magi strate. Beyond that, he notice, Ex.PW
4/ Ais silent. Sl -Dungar Singh never apprised the
appel | ant ‘that he had the right to be searched in the
presence of a Magistrate or a gazetted officer as
nmentioned in Section 42 of the Act.  Even the reply,
Ex. PW 4/ B, given by the appellant is not in consonance
with the provisions of section 50 of the Act. The reply
simply states that the appellant was ready to give the
search in the presence of a Magistrate or a gazetted
police officer at the spot. Further, the accused has stated
vide Ex. PW4/B that he had full confidence in the |I.QO
Strange enough, the reply of the appellant has not been
attested by HC Randhir Singh or HC OmKar who, of

course, have attested the notice, Ex. PW4/ A, allegedly
gi ven by SI Dungar Singh. This indicates that PW4/A,
and PW4/B have been prepared-at a different state and,
unfortunately, and for the benefit of the appellant\005"

The question as regards applicability of Section 50 of the Act need not
detain us for long. W may notice that in view of conflict in the opinions of
di fferent benches as al so difference of opinion between two judges of this
Court in State of H nachal Pradesh v. Pawan Kumar [(2004) 7 SCC 735] the
guestion was referred to a |arger Bench. A three-Judge Bench of this Court
in State of Hi machal Pradesh etc. v. Pawan Kumar [ (2005) 4 SCC 350]
relying on or on the basis of a |arge nunber of decisions and in particular the
deci sion of the Constitution Bench of this Court in State of ~Punjab v.

Bal dev Singh [(1999) 6 SCC 172] clearly held that Section 50 of the Act
woul d be applicable only in a case of personal search of the accused and not
when it is nade in respect of sone baggage like a bag, article or container
etc. which the accused at the relevant time was carrying.

Bef ore us, however, the |earned counsel  appearing on behalf of the
respondent placed strong reliance on another three-Judge Bench of this
Court in Nandi Frnacis Nwazor v. Union of |India and Another [(1998) 8
SCC 534], wherein the followi ng observati ons were made

"3. On a plain reading of sub-section (1) of Section

50, it is obvious that it applies to cases of search of any
person and not search of any article in the sense that the
article is at a distant place fromwhere the offender is
actually searched. This position becones clear when we
refer to sub-section (4) of Section 50 which in terms says
that no femal e shall be searched by anyone excepting a
female. This would, in effect, nean that when the person
of the accused is being searched, the law requires that if
that person happens to be a female, the search shall be
carried out only by a fermale. Such a restriction would not
be necessary for searching the goods of a fenale which

are lying at a distant place at the tine of search. It is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

another matter that the said article is brought fromthe

pl ace where it is lying to the place where the search takes
pl ace but that cannot alter the position in |aw that the said
article was not being carried by the accused on his or her
person when apprehended. W nust hasten to clarify that

if that person is carrying a handbag or the |ike and the
incrimnating article is found therefrom it would still be
a search of the person of the accused requiring

conpliance with Section 50 of the Act. However, when

an article is lying el sewhere and is not on the person of
the accused and is brought to a place where the accused

is found, and on search, incrimnating articles are found
therefromit cannot attract the requirenents of Section 50
of the Act for the sinple reason that it was not found on
the accused person. So, on the facts of this case, it is
difficult to hold that Section 50 stood attracted and non-
conpliance with that provision was fatal to the

prosecution case."

I't was urged that this Court in Pawan Kumar (supra) wongly
di stinguished Nandi Francis Nwazor (supra) stating that the observations
made therein (underlined by us) were obiter and did not lay down a | aw.

We may at once notice the observations nade in Pawan Kunmar
(supra) as regards /Nandi Francis Nwazor (supra) which is in the follow ng
terms :

"The Bench then finally concluded that on the

facts of the case Section 50 was not attracted. The facts
of the case clearly show that the bag from which
incrimnating article was recovered had already been
checked in and was loaded in the aircraft. Therefore, it
was not at all a search of a person to which Section 50
may be attracted. The observations, which were nade in

the later part of the judgnent (reproduced above), are
nmore in the nature of obiter as such a situation was not
required to be considered for the decision of the case. No
reasons have been given for arriving at the conclusion
that search of a handbag being carried by a person woul d
amount to search of a person. It nay be noted that this
case was decided prior to the Constitution Bench

decision in State of Punjab v. Bal dev Singh. After the
decision in Baldev Singh this Court has consistently held
that Section 50 would only apply to search of a person

and not to any bag, article or container, etc. being carried
by him"

We do not agree with the contention of the |earned counsel for the
respondent that in Nandi Francis Nwazor (supra), . the observation of this
Court constituted a dicta and not an obiter. The appellant therein was
apprehended at the International Airport, New Del hi.. He had al ready
checked in his baggage. The said baggage was cleared but later on, the sane
was called to the custonms counter at the airport and upon exam nation
thereof, it was found to be containing 153 cartons of tetanus vacci ne, which
havi ng been opened, found to be containing 152 cartons of anpoules
whereas the remaining one carton carried a pol ythene packet containing
br own- col oured powder packet with black adhesive tape, which was
suspected to be heroin and which was then seized.

It is in that context the court clearly cane to the opinion that the
provi si ons of sub-section (1) of Section 50 was not required to be conplied
with. The said conclusion was arrived at, inter alia, upon noticing the
provi si on of sub-section (4) of Section 50 of the Act. It was, therefore, not
necessary for the Bench, with utnost respect, to nake any further
observati on. It was not warranted in the fact of the said case. A decision,
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is well-settled, is an authority for what it decides and not what can logically
be deduced therefrom The distinction between a dicta and obiter is well
known. Obiter dicta is nore or |ess presunably unnecessary to the decision
It may be an expression of a view point or sentinents which has no binding
effect. See Additional District Mgistrate, Jabal pur etc. v. Shivakant Shukla
etc. (1976) 2 SCC 521]. It is also well-settled that the statenents which are
not part of the ratio decidendi constitute obiter dicta and are not
authoritative. [See Division Controller, KSRTC v. Mahadeva Shetty and
Anot her [(2003) 7 SCC 197]

In Director of Settlenents, A P. and Gthers v. MR Apparao and
Anot her [(2002) 4 SCC 638], it was held
"\ 005An obiter dictum as distinguished fromratio
decidendi is an observation of the court on a |l ega
guestion suggested in a case before it but not arising in
such manner as to require a decision. Such a obiter nmay
not have bindi ng precedent but it cannot be denied that it
i s of considerabl e weight\005."

We may usefully refer to an observation of Delvin J. nmade in Behrens
v. Pertraman MI1ls, (1957) 2 B 25], which is in the following terns :
"\ 005i f the Judge gives two reasons for his decisions, both
are binding. It is not permssible to pick out one as being
supposedly the better reason and ignore the other one;
nor does it matter for this purpose which cones first and
whi ch cones second., But the practice of making judicia
observation obiter is also well established. A judge nay
often give additional reasons for his decision wthout
wi shing to nake them part of the ratio decidendi; he may
not be sufficiently convinced of ‘their cogency as to want
themto have the full authority of the precedent, and yet
may wish to state themso that those who later nay have
the duty of investigating the same point will start with
sone gui dance. This is the matter which judge hinself is
al one capabl e of deciding, and any judge who cones
after himmust ascertain which course he has adopted fro
t he | anguage used and not by consul ting his own
preference.”

Al t hough the said observation of Delvin J. has been subjected to sone
criticism it throws sone |ight on the subject; but” nay not be treated to be
an authority.

We are satisfied that the observations made in Nandi Francis Nwazor

(supra) is merely an obiter and does not constitute aratio decidendi. The
three-judge Bench of this Court in Pawan Kumar (supra), therefore,
correctly distinguished the sane. It was, thus, not necessary for the Bench

to follow the judgnent of a coordinate bench in Pawan Kumar (supra) as
was argued by the | earned counsel
For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned. The judgnment of the High Court is, therefore, set aside and that of
the | earned Sessions Judge is restored. The appeal is accordingly all owed.




