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The appel | ant “herein was appoi nted as an I nspector by the first
respondent. He was at the material time posted at Hisar. He issued four
i nsurance cover notes -in favour of one Ms Aman Singh Munshi Lal (firm
on 21.10.1976. The paynent in respect of all four cover notes was nade by
one cheque. The three cover notes were issued agai nst goods to be
transported through railways and one cover note for the goods to be
transported by road. The cover notes were despatched fromH sar to its
di visional office at Sirsa which were received on 23.10.1976. On
22.10.1976 bal es of cotton despatched by the firmcaught fire. The appell ant
was on |leave from 23.10.1976 to 30.10.1976. He was in Chandi garh on
23.10.1976. The said firmraised a claimin respect of the | oss of goods
suffered by it in the said incident of fire.

However, in respect of the said incident a disciplinary proceedi ng was
initiated against the respondent on or about 11.1.1978 on an allegation of
ant edati ng one insurance cover note for Rs. 1 |akh after the said fire broke
out on 22.10.1976 which is said to have been issued on 31.10.76. In the
departmental proceedings the Enquiry Oficer found himguilty of the said
charge, whereupon he was renoved fromservice by an order of the

Di sciplinary Authority dated 24.7.79. No second show cause notice

however, was served upon him He preferred a departnental appeal in terms
of Rule 37 of the General |nsurance (Conduct, Discipline & Appeal) Rules ,
1975 (Rules). The said appeal was dismi ssed by an order dated 29.9. 1980.

In the meanwhile, the "firm filed a suit against the respondent herein

for recovery of the insured sumof Rs. 1,22,795.64. The appellant herein

was al so i npl eaded as a party defendant therein. Inthe said suit, inter alia,
the follow ng issues were franed :

"2. Whether valid contract of insurance was

entered into between the plaintiff and def endant

No. 1 through deft. No. 27

3. Wether the contract of insurance entered into
between the plaintiff firmand defendant no. 1
through cover note No. 09643 dated 21.10.76 is
voi d ab-initio having been obtained in collusion
with defendant No. 2 after the destruction of the
goods through fire \005.."

On or about 7.10.1980 the trial court decreed the said suit for a sum
of Rs. 98,550.16 on a finding that the said cover note was not antedated. For
arriving at the said finding, reliance was placed on the opinion of the
handwiting expert.
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The first respondent herein being aggrieved by and dissatisfied with
the said judgnent and decree dated 7.10.1980 passed in Suit No. 50/59 of
1978-79 preferred an appeal before the said H gh Court which was
di sm ssed by an order dated 4.10.1982. The matter was not carried further

After delivery of the judgnent by the civil court the appellant filed a
nmenorial bringing to the notice of the Chairnman-cum Managi ng Director of
t he company thereabout, which was dism ssed summarily stating:

"I have considered the Menorial dated 15.11.80
submitted by Shri N.M Arya against the order

No. NRO PER: 80: 3287 dated 29th Septenber,

1980 of the Appellate Authority, rejecting his
appeal and confirm ng the penalty of renmpval from
servi ce.

I ~have al'so considered the Enquiry
Proceedi ngs and the rel evant records.

I do not find any reason to interfere with the
order of the Appellate Authority and the
Conpetent Authority. ~The Menorial is rejected.”

He filed a/'wit petition before the Hi gh Court of Punjab and Haryana
agai nst the said orders which was marked as Civil Wit Petition No. 3232 of
1981. The wit petition filed by the appellant was all owed by the Hi gh
Court directing the respondent to reinstate himin service with continuity of
service and full back wages including the benefit of seniority and pronotion.
The Hi gh Court in support of its- judgnment relied upon the judgnent of the
civil court. However, the first respondent filed a Letters Patent Appea
t hereagai nst before the said H gh Court which was nmarked as LPA No. 344
of 1991. By an order dated 16.3.94 the said appeal was dismissed. A Specia
Leave Petition filed thereagainst by the first respondent was nmarked as SLP
(c) No. 11383/94 and by a judgnent and order dated 29.7.94 this Court
remtted the matter back to the | earned Single Judge of the H gh Court
opi ning that:

"From the above facts it becones evident that the
departmental proceedi ngs agai nst the respondent

had concluded in his renoval from service. That
concl usi on was passed on the evidence pl aced
before the Enquiry Oficer which was eval uated by
the Disciplinary Authority as well as the
Departnmental Appellate Authority. In a collateral
suit filed by the consignor for damages for | oss of
goods by fire the defence was that the cover was
antedated. Wile exam ning that defence was that
the cover was antedated. \While exam ning that
defence the civil court came to the concl usion that
the sane was not proved. That, however, cannot

di sl odge the decision earlier taken in the
departrmental inquiry based on the material and

evi dence placed at the said enquiry. The
correctness or otherwise of the conclusion reached
by the departnental authorities would depend on
the enquiry recorded and the ultinmate concl usion
reached by the authorities can be shaken only on
an eval uation of that record. Even if a suit had
been filed for setting aside the renoval order, the
civil court could not have acted as an appell ate
authority. Therefore, the finding recorded in the
suit cannot dislodge the finding recorded, in the
enquiry concluded earlier in point of tinme.

O herwi se the decision of the civil court would
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appear to be one by an appellate authority against
the departnental enquiry on a record that was not
before the Disciplinary Authority."

A learned Single Judge of the Hi gh Court after remttance of the
matter by this Court allowed the said wit petition by an order dated
11.1.2002. However, on a Letters Patent Appeal filed by the respondent
No.1 herein, by an order dated 13.3.2002 the Division Bench of the High
Court remanded the matter again to the |earned Single Judge directing him
not to be influenced by the finding of the Civil Court on issue No. 2 and 3 in
the suit filed by the said firm The wit petition filed by the appellant herein
was di smssed by an order dated 22.5.2002. The Letters Patent Appeal filed
by the appellant herein has been dism ssed by the inmpugned judgnent.

M. Puneet Bali, |earned counsel appearing on behalf of the appell ant
in support of the appeal inter alia subnitted:
(1) keeping in view the fact that the subject matter of dispute in the civi

suit as al'so that of the disciplinary proceedi ngs was the sane, and

sanme evidences have been adduced, the judgment and decree passed

by the Givil Court was binding upon-'the first respondent.

(2) the High Court in the first round of the litigation not only considered
vol um nous records of ‘the disciplinary as also the civil court

proceedi ngs and noticed the findings of fact arrived at, which were

rel evant for disposal of the wit petition filed by the appellant; but

whi | e passing the inpugned judgnent, it refused to do so as a result

wher eof the appellant had gravely been prejudi ced.

(3) A bare perusal of the report of the Enquiry Oficer would show that
the findings recorded therein were based on no evidence.

(4) The order of the appellate authority being a non-speaking one the
sane was liable to be set aside

(5) Wi | e di sposing of the Menorial, the Chairnan-cum Managi ng

Director was bound to take into consideration the relevant fact
nanely the judgnent and decree passed by the civil court.

M. Sudhir Kumar CGupta, |earned counsel appearing on behalf of the
respondent, on the other hand, would submit that in view of the fact that the
civil Court could not have acted as an appellate authority over the order
passed by the disciplinary authority, the High Court’s opinion is
unassai | abl e.

The Enquiry O ficer in his report dated 5.5.79 recorded the all egations
nmade as agai nst the appellant in the disciplinary proceedings in the
foll owi ng terns:

"The brief facts of the case appear to be that Sh
N.M Arya issued a cover note No. 09643 dated
21.10.76 covering a consignment of cotton bal es
valued for Rs. One lac in transit fromHansi to
Phul wari Shariff by Truck No. HRR 7297 covering
the risk of Marine Insurance T.P.N D. and water
danmage charging a prem umof Rs. 165/- plus Rs.

1/- as stanp duty totalling Rs. 166/-. This

consi gnnent  while awaiting transhi pment at the
U. P. border near Chaziabad caught fire on

22.10.76 resulting into heavy damage to the stock
of cotton bales. It is alleged that the cover note
No. 09643 was issued on or after 22.10.76 after the
fire had broken out antedating the date of issue on
21.10.76. This is only one charge and that is that
the cover note No. 09643 was issued after the fire
danage to the consignnment had taken place and

cover note was antedated to 21.10.76."

Before the Enquiry O ficer three witnesses were exam ned on behal f
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of the first respondent being S/ Shri A R Sethi, D.D. Jain and K L.

Manchanda whereas the appellant herein besi des exam ning hinself

exam ned the S/ Shri Ferozilal Jain, B.B. Jain and NNM Arya. The Enquiry

O ficer noticed that there was no direct oral or docurmentary evidence or eye
witness to prove the charge. MWM1 stated that although 23.10.1976 was the
date put on the said envel op as having been received on that date, he

al l egedly saw themlying on his table when he returned to his office on
25.10.76. He further accepted that a telegram Ext. M3 dated 24.10.76 was
received fromthe said firmclainmng loss "by fire for goods under the cover
note in question'. MAM3 Shri K L. Manchanda was an assistant in the

Sirsa branch. He alleged that he did not receive the cover note in question
on 23.10.1976. M. D.D. Jain was an |Inspector of the conpany. He alleged
that a representative of the firmhad approached himon 22.10.1976 to take a
transit insurance cover of cotton bales fromHansi to Phulwari Shariff by
road transport w.e.f. 21.10.1976 which he refused. He was, however,

of fered a sum of Rs. 15,000/- to Rs. 20,000/- as tenptation to cover the risk
of the cotton bal es already damaged. He not only declined the offer, but he
i nti mated thereabout to Shri S. P. Ml hotra, the Branch Manager at Hi sar

The Enquiry Oficer noticed:

"Apart fromthese two w.tnesses the charge
sheet ed enpl oyee hinsel f~ had exami ned as a
witness. | observe fromthe statenent of the
Managenment witness that none of themare able to
give direct account as'to the conduct of the charge
sheet ed enpl oyee with regard to the all eged m s-
conduct . "

It was further noticed that in the register the date of the cover note was
originally witten as 22.10.1976. For the afore-nentioned purpose, the
Enquiry Oficer took help of magnifying glass and on the basis of doubt
created in his nind as to the veracity of the contention of the appellant, cane
to the conclusion that the sane was despatched only on 23.10.1976. In the
said report it has been accepted that the appellant enphatically denied any
over witing in the said despatch register. The Enquiry O ficer proceeded on
a hypothesis as regard the delay in-conveying the information to the
conpany by 48 hours by the said Firm

Odinarily, we would not have referred to the findings of the Enquiry

Oficer. He was entitled to draw his own inference and so | ong as the

i nference drawn by himis supported by some materials on record, it is well
settled that a Court of judicial review would not interfere therewith. W have
further noticed hereinbefore marked features of this case which make this

case stand apart from other cases.

The self-same issue fall for consideration before a conpetent G vi

Court. In the Cvil Court a hand witing expert was exam ned who was of

the opinion that instead and place of altering the despatch register from23rd
to 22nd it was really the other way round, nanely, it was originally 22nd but
the same had been altered to 23rd. Before the Givil Court also both M.

AR Sethi and M. D.D. Jain were exam ned. Sone of the w tnesses on

behal f of the respondent were also examined. The Cvil Court held

"If the original entry had been 23/10, then the
figure ‘3 would have been witten as witten in

the next serial nunber and it only shows that the
original figure was 22. An effort has been made to
convert it into 23. So, it is just possible that

def endant No.1 after taking into possession the
despatch register mght have tried to convert it into
23 just to create confusion.”

As regard the purported forgery comritted by the appellant herein the
Cvil Court observed that respondent No.1 miserably failed to prove the
sane. It was held:
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“I'n view of ny discussion above, | hold that a
valid contract of insurance was entered into
between the plaintiff and defendant No.1 through
def endant No. 2 t hrough cover note No. 09643

dated 21.10.76 Ex P-10 and it had not been
obtained by plaintiff firmin collusion with

def endant No. 2 after the destruction of the goods
through fire. Accordingly, both these issues
decided in favour of the plaintiff and against the
contesting defendants.”

The first appellate court also went into the said question in great
details and canme to the follow ng conclusion :
"It is further to nmention that on the same day, three
nore cover notes Ex.P.7 to Ex.P.9 with regard to
three other consignnments were issued by defendant
No.2 in favour of the plaintiff firm the correctness
of whi ch was not chall enged at any stage. It is also
fruitful to note that defendant no.1 got encashed
the cheque pertaining to all the cover-notes. A
resume of the above facts would show that the
plaintiff successfully proved that a valid contract
of insurance had cone into existence and it was
rightly held so by the |earned trial court under
i ssue no.2."

It is not in dispute that the second appeal preferred by the respondent
agai nst the said judgnent was di sm ssed. The said decree has al so been
acted upon. It attained finality.

On an earlier round of litigation, i.e. in the wit proceedings the
appel | ant succeeded both before the | earned Single Judge as al so the
Di vi si on Bench. The Hi gh Court proceeded on the basis that the findings of
the CGvil Court would prevail over the findings of the Enquiry Oficer.
However, this Court did not agree with the said findings on the ground that
the scope of the jurisdiction of the Civil Court in a matter \arising of the
departmental proceedings in a suit filed by athird party inpleading both the
parties herein as defendants and the principle of res judicata w !l have no
application as even if a suit was filed for setting aside the  order of renoval,
the civil court could not have acted as an appellate authority. This Court,
however, had no occasion to consider as to what extent the judgnment and
decree passed by the civil court would have been rel evant in the subsequent
departrental proceeding. It was al so not suggested that the civil court
woul d have no jurisdiction to interfere with the order of penalty even if the
same was found to be based on no evidence.

It is, however, beyond any controversy that when a crucial finding
li ke forgery was arrived at on an evidence which is non est in the eyes of
law, the civil court would have jurisdiction to interfere in the matter.

This Court remitted the matter back to the | earned Single Judge of the
Hi gh Court for disposal on other points raised by the appellant in the wit
petition.

The | earned Single Judge as noticed hereinbefore directed the
appoi ntnent of a fresh enquiry officer on the prenise that the judgnent of
the Cvil Court is a relevant piece of evidence.

The Division bench, however, set aside the said judgnment stating that

in view of the unequivocal observations nmade by this Court as regard the
findings recorded in the civil suit by the firmcannot dislodge the findings
recorded by the enquiry officer and in that view of the matter the | earned
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Si ngl e Judge was not justified in quashing the punishment. The Division
Bench observed that the judgnent of the Single Judge suffers fromnutually
destructive findings.

Inits judgnent, after remand, the | earned Single Judge quoted al npst
the entire order of the Enquiry O ficer and wi thout discussing the issues
rai sed therein held:
"(1) \005When these types of acts are comitted by
an enpl oyee to the di sadvantage of the enpl oyer,
these are cormitted in secrecy and in conspiracy
with the person affected by the acci dent\005

(2) V0051t is a settled principle of law that Hi gh
Court cannot sit as a court of appeal over the
findings of the appellate authority and that is the
reason the Hon' bl e Supreme Court in various
judgrments said that while dealing with such |ike
cases, we have to make a distinction whether it is a
case of "sone -evidence" or of "no evidence"..

(3) \005The sufficiency of proof like a crimna
charge is not required in the departnental
proceedi ngs nor the strict provisions of Indian

Evi dence Act are applicable. The nmonent it is
established to the /conscious of the Court that the
opi nion formul ated by the inquiry officer could be
reasonably formul ated by an ordinary prudent

man, then in such eventuality such decision of the
Inquiry Officer should not be interfered with\005."

By reason of the inpugned judgnent the Division Bench disnissed
the intra-court appeal filed by the appellant sunmarily.

In our opinion the | earned Single Judge and consequently the Division
Bench of the High Court did not pose unto thensel ves the correct question.
The matter can be viewed fromtwo angles. Despite Iimted jurisdiction a
civil court, it was entitled to interfere in a case where the report of the
Enquiry O ficer is based on no evidence. |In a suit filed by a delinquent
enployee in a civil court as also a wit court, in the event the findings
arrived at in the departnmental proceedings are questioned before it should
keep in mnd the follow ng: (1) the enquiry officer is not permtted to collect
any material from outside sources during the conduct of the enquiry. [See
State of Assam & Anr. V. Mahendra Kunar Das & Ors. [ (1970) 1 SCC
709 : AIR 1970 SC 1255] (2) In a domestic enquiry fairness in the
procedure is a part of the principles of natural justice [See ‘Khem Chand V.
Union of India & Ors., AIR 1958 SC 300 and State of Uttar Pradesh/v.
Om Prakash CGupta, (1969) 3 SCC 775]. (3) Exercise of discretionary
power involve two elements \026 (i) Objective and (ii) subjective and exi stence
of the exercise of an objective elenent is a condition precedent for exercise
of the subjective element. [See K L. Tripathi V. State of Bank of India &
Os. [ (1984) 1 SCC 43 : AIR 1984 SC 273]. (4) It is not possible to |ay
down any rigid rules of the principles of natural justice which depends on
the facts and circunstances of each case but the concept of fair play in
action is the basis. [See Sawai Singh V. State of Rajasthan [ A'R 1986 SC
995] (5) The enquiry officer is not permitted to travel beyond the charges
and any puni shment inposed on the basis of a finding which was not the
subject matter of the charges is wholly illegal. [See Director (lnspection
& quality Control) Export Inspection Council of India & Os. Vs.
Kal yan Kumar Mtra & O's. [ 1987 (2) CLJ 344]. (6) Suspicion or
presunption cannot take the place of proof even in a donestic enquiry. The
wit court is entitled to interfere with the findings of the fact of any tribuna
or authority in certain circunstances. [See Central Bank of India Ltd. V.
Prakash Chand Jain, AR 1969 SC 983, Kul deep Singh v. Conmi ssioner
of Police and Others, (1999) 2 SCC 10].
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We nay notice that this Court in Ranmendra Ki shore Bi swas V.
State of Tripura & Ors. [1999 (1) SCC 472] was clearly of the opinion that
a civil suit challenging the legality of a disciplinary proceedi ng and
consequent order of punishment is maintainable. Even this Court in its order
dated 29.7.1994 said so. It is interesting to note that in the cel ebrated
judgrment of this Court in State of U P. v. Mhamad Nooh [AI R 1958
SC 86] this Court opined:

"On the authorities referred to above it appears to
us that there may conceivably be cases \026 and the
instant case is in point-where the error, irregularity
or illegality touching jurisdiction or procedure
conmitted by an inferior court or tribunal of first
instance is so patent & loudly obtrusive that it

| eaves on its decision an-indelible stanp of
infirmty or vice which cannot be obliterated or
cured on appeal or revision. |If an inferior court or
tribunal of first instance acts wholly without
jurisdiction or patently in excess of jurisdiction or
mani festl'y conducts the proceedings before it in a
manner which is contrary to the rules of natura
justice and all accepted rules of procedure and

whi ch of fends the superior court’s sense of fair

play the superior Court may, we think, quite
properly exercise its power to issue the prerogative
wit of certiorari to correct the error of the court of
tribunal of first instance, even if an appeal to
another inferior court or tribunal was avail abl e and
recourse was not had toit or if recourse was had to
it, it confirned what ex facie was a nullity for
reasons aforementioned. This would be so al so the
nore if the tribunals holding the original trial and
the tribunals hearing the appeal or revision were
nmerely departmental tribunals conposed of

persons belonging to the departmental hierarchy

wi t hout adequate | egal training and background

and whose gl aring | apses occasionally cone to our
notice."

(Enphasi s suppli ed)

Yet again in Sher Bahadur V. Union of India & Os. [2002 (7)
SCC 142] this Court observed:

"It may be observed that the expression

"sufficiency of evidence" postul ates existence of
some evi dence which links the charged officer

with the m sconduct all eged agai nst him

Evi dence, however voluminous it may be, which is
neither relevant in a broad sense nor establishes
any nexus between the alleged nisconduct and the
charged officer, is no evidence in |aw. The mere

fact that the enquiry officer has noted in his report,
"in view of oral, docunentary and circunstantia

evi dence as adduced in the enquiry", would not in
principle satisfy the rule of sufficiency of

evi dence. Though, the disciplinary authority cited
one witness Shri R A Vashist, Ex. CVI/Northern
Rai | way, New Del hi, in support of the charges, he
was not exanm ned. Regardi ng docunentary

evidence, Ext. P-1, referred to in the enquiry report
and adverted to by the High Court, is the order of
appoi nt nent of the appellant which is a neutra

fact. The enquiry officer exam ned the charged
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of ficer but nothing is elicited to connect himwith
the charge. The statenent of the appellant recorded
by the enquiry officer shows no nore than his
working earlier to his re-engagenent during the
peri od between May 1978 and Novenber 1979 in

di fferent phases. Indeed, his statenent was not
relied upon by the enquiry officer. The finding of
the enquiry officer that in view of the oral,
docunentary and circunstantial evidence, the

charge agai nst the appellant for securing the
fraudul ent appointment letter duly signed by the
said APO (Const.) was proved, is, in the light of

t he above di scussion, erroneous. In our view, this
is clearly a case of finding the appellant guilty of
charge wi thout having any evidence to |link the
appel l ant with the alleged m sconduct. The Hi gh
Court did not consider this aspect in its proper
perspective as such the judgnent and order of the
Hi gh Court and the order of the disciplinary

aut hority, under chall enge, cannot be sust ai ned,
they are accordingly set aside.”

It is also of sone interest to note that the first respondent itself, in the
civil suit filed by the firmrelied upon a copy of the report of the Enquiry
Oficer. The first respondent, therefore, itself invited comments as regard
the existence of sufficiency of evidencel/acceptability thereof and, thus, it
may not now be open to themto contend that the report of the Enquiry
O ficer was sacrosanct.

We have referred to the fact of the matter in sone details as also the
scope of judicial reviewonly for the purpose of pointing out that neither the
| earned Single Judge nor the Division Bench of the High court considered
the question on nerit at all. They referred to certain principles of |aw but
failed to explain as to how they apply in the instant case in the Iight of the
contentions raised before it. OQher contentions raised in the wit petition also
were not considered by the H gh Court.

We nay for the aforenentioned purpose take note of 'the extant rules

operating in the field. Requirenents of consideration in an appeal froman
order of the disciplinary authority by the appellate authority is contained in
Rul e 37 whereas the provisions as regards filing of a nenorial are contained
in Rule 40 thereof, which read as under

"37. Consideration of Appeals- (1) In case of an
appeal agai nst an order of suspension, the appellate
authority shall consider whether in the |ight of the
provi sions of Rule 20 and having regard to the

ci rcunst ances of the case the order of suspension
is justified or not and confirmor revoke the other
accordi ngly.

(2) In the case of an appeal against an order
i mposi ng any of the penalties specified in Rule 23,
the appellate authority shall consider

(a) Whet her the procedure prescribed in these
Rul es has been conplied with and if not,

whet her such non-conpliance has resulted in
failure of justice;

(b) VWet her the findings are justified; and
(c) Whet her the penalty inposed is excessive,
adequat e or inadequate, and pass orders:

l. setting aside, reducing, confirmng or
enhanci ng the penalty; or
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. remtting the case to the authority which
i nposed the penalty or to any other

authority with such direction as it may

deem fit in the circunmstances of the case.

"40 \ 026 Menorial \026 An enpl oyee whose appea

under these Rul es has been rejected by the

Chai r man/ Chai r man- cum Managi ng Director or in

whose case such appellate authority has enhanced

the penalty either on appeal under Rule 24 or on
review under Rule 39 (2) may address a nenoria

to the Chairman/ Chai r man- cum Managi ng

Director in respect of that matter within a period of
a 6 nonths fromthe date the appellant received a
copy of the order of such appellate authority."

The appell ate authority, therefore, while disposing of the appeal is
required to apply his mnd with regard to the factors enunerated in sub-rule
2 of Rule 37 of the Rules. The judgnent of the civil court being inter parties
was relevant. The conduct of the appellant as noticed by the civil court was
al so relevant. The fact that the respondent has accepted the said judgnent
and acted upon it would be a relevant fact. The authority considering the
menorial could have justifiably came to a different conclusion having
regard to the findings of the civil court. But, it did apply its mnd. 1t could
have for one reason or the other refused to take the subsequent event into
consi deration, but as he had a discretion inthe matter, he was bound to
consi der the said question. He was required to show that he applied his mnd
to the relevant facts  He could not have w thout expressing his mnd sinply
i gnored the same.

An appellate order if it is in agreement with that of the disciplinary
authority may not be a speaking order but the authority passing the sane
nmust show that there had been proper application of nmind on his part as
regard the compliance of the requirenents of |aw while exercising his
jurisdiction under Rule 37 of the Rules.

In Apparel Export Pronotion Council V. A K Chopra [ 1999(1)
SCC 759] which has heavily been relied upon by M. Gipta, this Court
st at ed:

"The Hi gh Court appears to have overl ooked the
settled position that in departnental proceedings,
the disciplinary authority is the sole judge of facts
and in case an appeal is presented to the appellate
authority, the appellate authority has al so the
power/and jurisdiction to re-appreciate the

evi dence and cone to its own conclusion, on facts,
being the sole fact-finding authorities."

(Enphasi s suppl i ed)

The appel l ate authority, therefore, could not ignhore to exercise the
sai d power.

The order of the appellate authority denonstrates total non-application

of mind. The appellate authority, when the rules require application of mnd
on several factors and serious contentions have been raised, was bound to
assign reasons so as enable the wit court to ascertain as to whether he had
applied his mnd to the rel evant factors which the statute requires himto do.
The expression 'consider’ is of some significance. |In the context of the

rul es, the appellate authority was required to see as to whether (i) the
procedure laid down in the rules was conplied with; (ii) the Enquiry Oficer
was justified in arriving at the finding that the delinquent officer was guilty
of the m sconduct alleged against him and (iii) whether penalty inmposed by
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the disciplinary authority was excessive.

In RP. Bhatt V. Union of India [ (1986) 2 SCC 651] this Court
opi ned:

"The word "consider” in Rule 27(2) inmplies "due
application of mind". It is clear upon the terns of
Rul e 27(2) that the Appellate Authority is required
to consider (1) whether the procedure laid down in
the Rul es has been conplied with; and if not,

whet her such non-conpliance has resulted in

viol ation of any provisions of the Constitution or
in failure of justice; (2) whether the findings of the
di sciplinary authority are warranted by the

evi dence on record; and (3) whether the penalty

i mposed i s adequate; and thereafter pass orders
confirmng, enhancing etc. the penalty, or nmay

remt back the case to the authority which inposed
the same. Rul e 27(2) casts a duty on the Appellate
Authority to consider the relevant factors set forth
in clauses (a), (b) and (c) thereof.

There is no indication in the inmpugned order that
the Director Ceneral was satisfied as to whether
the procedure laid down in the Rules had been
conplied with; and if not, whether such non-
conpliance had resulted in violation of any of the
provi sions of the Constitution or in failure of
justice. We regret to find that the Director Genera
has al so not given any finding on the cruci al
guestion as to whether the findings of the

di sciplinary authority were warranted by the

evi dence on record. It seens that he only applied
his mind to the requirenent of clause (c) of Rule
27(2) viz. whether the penal ty inmposed was

adequate or justified in the facts and circunstances
of the present case. There bei ng non-conpliance
with the requirenents of Rule 27(2) of the Rules,
the i npugned order passed by the Director Genera

is liable to be set aside."

In paragraph 13 of the nmenorial the appellant at the first opportunity
rai sed a contention that the order of the appellate authority was not a
speaki ng order at all, besides drawing the attenti on of the Chairman-cum
Managi ng Director to the subsequent event nanely the judgnent and decree
passed by the civil court. The said authority again did not apply its m nd
whil e passing his order dated 31st March, 1981. Wen such a contention
was raised, it was obligatory on the part of the Chairman-cum Managi ng
Director while exercising its statutory jurisdiction to show that he had
applied his mind to the contentions raised. Such application of nmind on his
part is not apparent fromthe order. The departnental proceedi ngs are quas
crimnal in nature.

Under certain circunstances, a decision of a civil court is also binding
upon the crimnal court although, converse is not true. [See Ms Karanthand
Ganga Pershad & Anr. V. Union of India & Ors. [AIR 1971 SC 1244].

However, it is also true that the standard of proof in a crimnal case and civi
case is different.

We nmay notice that in Capt. M Paul Anthony V. Bharat Gold M nes
Ltd. & Anr. [1993 (3) SCC 679] this Court observed:
"Since the facts and the evidence in both the
proceedi ngs, nanely, the departnental proceedi ngs
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and the crimnal case were the same w thout there
being any iota of difference, the distinction, which
is usually drawn as between the departnental
proceedi ngs and the crimnal case on the basis of
approach and burden of proof, would not be
applicable to the instant case."

We nmay not be understood to have laid down a law that in all such
circunst ances the decision of the civil court or the crimnal court would be
bi nding on the disciplinary authorities as this Court in a |arge nunber of
deci sions points point that the same woul d depend upon other factors as
well. See e.g. Krishnakali Tea Estate V. Akhil Bharatiya Chah Mazdoor
Sangh & Anr. [ 2004 (8) SCC 200] and Manager, Reserve Bank of India
Bangalore V. S. Mani & Ors. [ 2005 (5) SCC 100]. Each case is, therefore,
required to be considered onits own facts.

It is equally well settled that the power of judicial review would not
be refused to be exercised by the Hi gh Court, although despite it would be
lawful to do so. ~In Manager, Reserve Bank of India Bangal ore (supra)
thi s Court observed:

"The findings of the l'earned Tribunal, as noticed

her ei nbefore, are wholly perverse. It apparently
posed unto itself wong questions. It placed onus

of proof wongly upon the appellant. |Its decision

i s based upon irrelevant factors not germane for

the purpose of arriving at a correct finding of fact.
It has also failed to take into-consideration the
rel evant factors. A case for judicial review thus,
was nmade out."

In that case also, in view of the adm ssions nade by the Managenent
witness, it was found that tribunal’s findings were based on no evi dence and,
thus, irrational. This Court also noticed that the circunstances relied upon by
the tribunal were wholly irrelevant stating:

"The circunstances relied upon, in our opinion

are wholly irrelevant for the purpose of

consi dering as to whether the respondents have
conpl eted 240 days of service or not. A party to
the lis may or may not succeed in its defence. A
party to the Ilis may be filing representations or
rai sing demands, but filing of such representations
or raising of demands cannot be treated as

ci rcunst ances to prove their case."

The Judgrment and order of the | earned Single Judge suffers from
several infirmties. He had observed that 'the di sadvant ages of an enpl oyer
as such acts are commtted in secrecy and in conspiracy with the person
affected by the accident’. No such finding has been arrived at even inthe
di sci plinary proceedi ngs nor any charge was made out ‘as agai nst the
appel l ant in that behalf. He had no occasion to have his say thereupon.

I ndi sputably, the wit court will bear in mnd the distinction between sone
evi dence or no evidence but the question which was required to be posed
and necessary shoul d have been as to whether sonme evi dence adduced woul d
lead to the conclusion as regard the guilt of the delinquent officer or not.
The evi dence adduced on behal f of the managenment nust have nexus with

the charges. The Enquiry O ficer cannot base his findings on nmere

hypot hesis. Mere ipso dixit on his part cannot be a substitute of evidence.

The findings of the | earned Single Judge to the effect that "it is
established with the conscience (sic) of the Court reasonably formul ated by
an Enquiry Officer then in the eventuality may not be fully correct
i nasmuch as the Court while exercising its power of judicial review should
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also apply its mnd as to whether sufficient material had been brought on
record to sustain the findings. The conscience of a court may not have much
role to play. It is unfortunate that the | earned Single Judge did not at al
del i berate on the contentions raised by the appellant. Discussion on the
material s available on record for the purpose of applying the |egal principles
was inperative. The Division Bench of the H gh Court also committed the

sane error.

The matter may be considered from another angle. The order of the
disciplinary authority, in view of the statutory provisions, merged with the
order of the appellate authority as also that of the Chairman-cum Managi ng
Director as the appellate proceedings are in continuation of the origina
proceedi ngs and, thus, the doctrine of nerger shall apply. [See
Kunhayamed & Ors. V. State of Kerala & Anr. [(2000) 6 SCC 359].

A revisional jurisdiction as is well known involves exercise of
appel l ate jurisdiction. [See Shankar Ranthandra Abhyankar V. Krishnaji
Dattatraya Bapat, AR 1970 SC 1 and Nal akat h Sai nuddi n v. Koori kadan
Sul ai man, /(2002) 6 SCC 1].

M. Bali, learned counsel appearing on behalf of the appellant raised a
contention that the disciplinary proceedings was vitiated as the authorities
acted mala fide and with a biased attitude. W do not find any substance

t herein.

For the foregoi ng reasons the inpugned judgnents cannot be
sustai ned which are set aside accordingly. Although, the consequence of
setting aside of the said orders would have been to renmit the matter back to
the disciplinary authority for consideration of the matter afresh on merit, but
having regard to the fact that the disciplinary proceedings were initiated
agai nst the appellant as far back in 1976, we refrain ourselves fromdoing so.
He i ndi sputably, have suffered a |ot. However, the question which arises is
what relief should be granted to the appellant. The appellant shall be
reinstated in service. W, however, while directing reinstatenment of the
appel | ant, keeping in view of the fact that no work had been taken from him
direct that only 50% of the back wages shall be payable. The appeal is
allowed with the abovenentioned  directions.

In the facts and circunstances of the case the parties shall bear their
own costs.




